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overcharge in the claims against Scania will be different”.
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The Settlement has resulted in a substantial monetary award
and in significant injunctive relief for the class. [...]

The Settlement has created a common fund of $2,670,000,000
in cash that is to be paid within 30 calendar days of the
Effective Date.
2N DYSR0NR N2 NN INMYTA MIADNND NPNTIV NPVAYHD APNOI NPOW NN
NODNN NN N NN .0 MNP THI MUZNN NN IPYN MNNRNYN NPY0a ,1YT INN NN
D51 BY0N2 1N INND NTVVINY YPIVN Vavnin ma oY

The case presented a myriad of difficult factual issues,
requiring substantial discovery to resolve, including the
production of millions of pages of documents and the taking
of scores of depositions. [...]

The case raised novel and complex legal questions;
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Subscriber Counsel are among the most experienced
litigators in the country, and they conducted the litigation and
worked to achieve the Settlement with skill, zeal, and
expertise.

N2 %9 MIPna) INTH MYDINN ON V79Y 3 172P° Now DISY 1970 Onsy DY 19v) wipann 574
.02 Y905 YW DINK DPPAN MDOITVYND NDNN NX DI PO oM IV 2P

The fee in this case was contingent upon obtaining relief for
the Class, and there was a significant risk that Subscriber
Counsel would recover nothing.

DY) DNRXY Y NNPY 025391 012 1PN IR TIY VYN PONN DN BY 0519 XN P ND
TOIAN TNN TN 1O D901 D195 NOON DRI YN ND TIN, M2 DN NADV NI PON
NN TN NINYIND XY PN A0

Given the enormous commitments of time and resources, as
well as the significant risk entailed in developing and
litigating this case, few attorneys would have been willing to
take 1t on.

Y3 O¥ NO NAUMNY NDIRM ,NONIN NOPNY YPIANN 73 DX NNMAYN PPN MIYLN AN NN
.DYMISY DYANWID NIMISN — DM THY I 5Y NIR DDVAR P JY MNDND NPTHN AP

This private enforcement action required a substantial
commitment of time, personnel, and other resources to this
case effectively precluded Subscriber Counsel from other
employment.
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NIV NI, NINSIN A2V 119910 40 TIWN AT Y1950 626.5 -5 0MNNN 23.47% D NP 050NN
3 3P DIV AN NNT DN YD7TAN VAYNN TN .NXIAPN 312N PON WNINY WY

(MObNND 41 my 77 ; 4 ADOID 278N} PIM 1INT 71120 1PN 25%-5 DY O WY

N9 62701-07-17 ¥71) IRV DI NHYPAN MY NYPINY 27NN DYJIAPN SVIP NN
DYV 30%-10 NN PV 2T PN 66 0¥ LYOY IFINT WY 6,3.23 O P (Panasonic /3
D2MND PEN P32) MINK NN HNION 1DVD MM DIDON MPAV DY THYY TN ,NIVIN

: (N1 D) Y200

The proposed $66,000,000 in attomeys' fees amounts to 40% of the Settlement
Fund created by the present round of settlements, and a cumulative 31.01% of
the total settlements reached for the benefit of the Class. These amounts are
well within the range of reasonable fees awards, especially in light of the
complexity of these antitrust cases, and the degree of work and skill
required to obtain highly beneficial results for the class. See, e.g., In re
Lenovo Adware Litig., No. 15-md-02624, 2019 U.S. Dist. LEXIS 69797, 2019
WL 1791420, at *7-9 (N.D. Cal. Apr. 24,2019) (30% of $8,300,000 recovery),
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In re Lithium Ton Batteries Antitrust Litig., No. 13-md-02420-YGR, 2018 U.S.
Dist. LEXIS 226312, 2018 WL 3064391, at *1 (N.D. Cal. May 16, 2018) (30%
of $139,000,000 recovery); In re TFT-LCD (Flat Panel) Antitrust Litig., No.
M 07-1827 SI, 2013 U.S. Dist. LEXIS 6607, 2013 WL, 149692, at *2 (N.D.
Cal. Jan. 14, 2013) (30% of $68,000,000 recovery); Meijer, Inc. v. Abbott
Labs., No. C-07-05985 CW, 2011 U.S. Dist. LEXIS 175364, 2011 WL
13392313, at *2 (N.D. Cal. Aug. 11, 2011) (33 1/3% of $52,000,000
recovery), see also, e.g., In re Polyurethane Foam Antitrust Litig., No. 1:10
MD 2196,2015 U.S. Dist. LEXIS 23482, 2015 WL 1639269, at *7 (N.D. Ohio
Feb. 26, 2015) (30% of $147,800,000 recovery), In re Checking Account
Overdraft Litig., 830 F. Supp. 2d 1330, 1366 (S.D. Fla. 2011) (30% of
$410,000,000 recovery), In re Linerboard Antitrust Litig., No. MDL 1261,
2004 U.S. Dist. LEXIS 10532, 2004 WL 1221350, at *19 (E.D. Pa. June 2,
2004) (30% of $202,572,489 recovery), In re Ikon Office Sols., 194 F.R.D.
166, 170 (E.D. Pa. 2000) (30% of net $116,000,000 recovery).

Case 3:14-¢v-03264-JD In re Capacitors Antitrust Litig., (March 6, 2023).
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“The Supreme Court lowers all the estimates to that figure
and orders that the judicial estimate be the same...

Moreover, it is unlikely that the judicial estimation of the
overcharge in the claims against Scania will be different”.
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The Scitlement has resulted in a substantial monetary award
and in significant injunctive relief for the class. [...]

The Settlement has created a common fund of $2,670,000,000
in cash that is to be paid within 30 calendar days of the
Effective Date.

,<ANT) OINDN N NIINM MNYTN MDD ANNTIVN NAPLIYAR NPV NPOW NN

NVINN NN GN MVIND .0 MPTHI MVINT INN APYN MHAXNYN NPPOS ,NYT NN M)
02907 DY295N2 PR INND NVVINY NIYN VYK MOV

The case presented a myriad of difficult factual issues,
requiring substantial discovery to resolve, including the
production of millions of pages of documents and the taking
of scores of depositions. [...]
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The case raised novel and complex legal questions;

WPann 572 DY oMYNN NN MON

Subscriber Counsel are among the most experienced
litigators in the country, and they conducted the litigation and
worked to achieve the Settlement with skill, zeal, and
expertise.
N9 DD PRI NRTH NINN DN OYOY 93 193p° KW DISY 112D DnsY 5 190 wipann o3
.02 915 'Y DMINN DPPNN NOITVINN NOIINN NN 01 1O DM 1DV Vap»

The fee in this case was contingent upon obtaining relief for
the Class, and there was a significant risk that Subscriber
Counsel would recover nothing.
579 DNXY DY NNPY 0N DN PN INIYI 1Y VYN PN 51NN DY D1 DINP P ND
TOANN TSN 2NIN PV 79151) 2193 PNIP0N IR PN NP0 TIN NI DNIY 808 M PN
DININT TN MNNIN NP PN IND

Given the enormous commitments of time and resources, as
well as the significant risk entailed in developing and
litigating this case, few attorneys would have been willing to
take it on.
1Y DY NI NRUINY N9YINM ,N91IN NOPNY YPann 573 NN NNYYN PR NMNYON YAND NON

LDYMISY D2INWN NIMINN — DNV TNY YT 5Y NIN D50 TN JY NNNND NP THN IMY)

This private enforcement action required a substantial
commitment of time, personnel, and other resources to this
case effectively precluded Subscriber Counsel from other
employment.
NIV 1Y NN WD (DT T22) 2NN DY 12aPK) 27IND HNKBN VOYKN N1 DY INT NVDNHN
R NI, MINSIN DYT 19990 40 1IN A0 YD1 626.5 -D DMNNNN 23.47% DY 1YW 030N
39 YAPY DY NN NNT OIWIYY S59T9N LOWNRD TP .INIAPN S1aND PN WRNY NYAY
£PoSNNT 41 /Y 1 ;4 HAVID 2787) PIM NNI 1720 17 25%-D TV OOV WY

N.9 62701-07-17 81) INILHA D) NHMPIN MY NYIANY 277798 DYIAPN PV NYINI
D190 30%-1 9N P 21T 11D 66 YW LYOY ATINA WA 6.3.23 D1 oA (Panasonic /3
DZNINN PPN P33 HINN MWIAN2 HNIN 99D THYa §1900) M1 Y THyw TN ,Haven

: (NI O) DTN

The proposed $66,000,000 in attorneys' fees amounts to 40% of the Settlement
Fund created by the present round of settlements, and a cnmulative 31.01% of
the total settlements reached for the benefit of the Class. These amounts are
well within the range of reasonable fees awards, especially in light of the
complexity of these antitrust cases, and the degree of work and skill
required to obtain highly beneficial results for the class. See, e.g., In re
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Lenovo Adware Litig., No. 15-md-02624, 2019 U.S. Dist. LEXIS 69797, 2019
WL 1791420, at *7-9 (N.D. Cal. Apr. 24, 2019) (30% of $8,300,000 recovery);
In re Lithium Ion Batieries Antitrust Litig., No. 13-md-02420-YGR, 2018 U.S.
Dist. LEXIS 226312, 2018 WL 3064391, at *1 (N.D. Cal. May 16, 2018) (30%
of $139,000,000 recovery); In re TFT-LCD (Flat Panel) Antitrust Litig., No.
M 07-1827 SI, 2013 U.S. Dist. LEXIS 6607, 2013 WL 149692, at *2 (N.D.
Cal. Jan. 14, 2013) (30% of $68,000,000 recovery); Meijer, Inc. v. Abbott
Labs., No. C-07-05985 CW, 2011 U.S. Dist. LEXIS 175364, 2011 WL
13392313, at *2 (N.D. Cal. Aug. 11, 2011) (33 1/3% of $52,000,000
recovery); see also, e.g., In re Polyurethane Foam Antitrust Litig., No. 1:10
MD 2196, 2015 U.S. Dist. LEXIS 23482, 2015 WL 1639269, at *7 (N.D. Ohio
Feb. 26, 2015) (30% of $147,800,000 recovery); In re Checking Account
Overdraft Litig., 830 F. Supp. 2d 1330, 1366 (S.D. Fla. 2011) (30% of
$410,000,000 recovery); In re Linerboard Antitrust Litig., No. MDL 1261,
2004 U.S. Dist. LEXIS 10532, 2004 WL 1221350, at *19 (E.D. Pa. June 2,
2004} (30% of $202,572,489 recovery); In re Ikon Office Sols., 194 F.R.D.
166, 170 (E.D. Pa. 2000) (30% of net $116,000,000 recovery).

Case 3:14-cv-03264-JD In re Capacitors Antitrust Litig., (March 6, 2023).
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Affidavit

I, the undersigned, Sebastian Hausner, date of birth 26 May 1984, bearer of German ID Card
No. LFONXJFGP, having been warned that I must state the truth and that I shall be liable to

the penalties set out in the law if I fail to do so, hereby declare in writing as follows:

1. Iserve as a Legal Counsel in MAN Trucks & Bus SE ("MAN"), Respondent no. 1 to
the Motion to Certify a Class Action in Civil File CA 31367-09-16 R.L.F.I Agriculture
Ltd., pending before the Central District Court of Lod (hereinafter the "Motion for Class

Certification").

2. Thave been authorized by MAN to give this Affidavit in support of a Motion to Approve
a Settlement Agreement between the Petitioner and Respondents 1-6 to the Motion for
Class Certification (hereinafter the "Parties", the "Settlement Agreement" and the "Mo-

tion to Approve a Settlement Agreement").

3. Ihereby declare that all understanding reached by MAN and the Petitioner regarding the
Motion for Class Certification are detailed in the Settlement Agreement signed by the
Parties and its appendices, which are presented to the Honorable Court as part of the Mo-

tion to Approve a Settlement Agreement.

4. Furthermore, I hereby declare that other than as set forth in the Settlement Agreement,
the Petitioner and its attorneys have not received and will not receive from MAN any

benefit in connection with the claims asserted within the Motion for Class Certification,

either directly or indirectly.

I affirm that this is my name; this is my signature, and the contents of this Affidavit a

I confirm that on 29 September 2025, appeared before me, Dr. Christian Hess, officially appointed
representative of Notar Jens Kirchner in Munich, Germany, Mr. Sebastian Hausner, bearer of Ger-
man ID Card No. LFONXJFGP and after I warned him that he must state the truth and that if he

will not do so, he will be subject to the penalties stipulated in the law, he confirmed the truth of his

Notar Jens Kirchner in Munich,.‘z?"'ei,rﬁﬁ;i_anﬁ% 4
4 j’,,".!L /g\‘s..
\,i::.;?‘[i. ﬂ 0
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UVZ-Nr. : QZM/ 2025

hc
I'hereby certify the authenticity of the foregoing signature executed in my presence by

Mr. Sebastian Hausner,

born on 26th of May 1984,

business-address: Dachauer StraBe 667, 80995 Munich, Germany,
identified b

official identity papers.

fally appointed representative of

-~
Notar Jens Kirchner in Munich, Germanv )’:7:_—
3 3

88




—_

APOSTILLE

(Convention de La Haye du 5 octobre 1961)

Land: Bundesrepublik Deutschland

Diese offentliche Urkunde
ist unterschrieben von Notarassessor Dr. Christian Hess

_in seiner Eigenschaft als amtlich bestellter Vertreter.

_ Sie ist versehen mit dem Siegel des Notars Jens

Kirchner in Minchen.
Bestatigt

. in Minchen 6. am 06. Oktober 2025
_ durch die Prasidentin des Landgerichts Minchen |
_unter Nr. 910 a 12430/2025

. Siegel 10. Unterschrift

Im Auftrag

Kpohan

Justizobersekretérin
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Docusign Envelope ID: 01A9614C-79D5-4D44-9DF9-21 EC60B35B23

Affidavit

I, the undersigned, Ross Goodrich, helder of British Passport no. 142107703, after
having been warned that I must state the truth, and that I shall be liable to the penalties

prescribed by law if I fail to do so, hereby declare as follows:

1.

I serve as Legal Director at Volvo Group UK Limited, owned by Volvo
Lastvagnar AB (“Volvo™), Respondent No. 2 to the Motion to Certify a Class
Action in Civil File C.A. 31367-09-16, pending before the Central District Court
(hereinafter: the "Motion for Class Certification"). Volvo also owns Renault
Trucks SAS (“Renault™), Respondent No. 3 to the Motion for Class Certification.

I have been authorized by Volvo to give this Affidavit in support of a motion to
approve a settlement agreement between the Petitioner and Respondents 1-6 to
the Motion for Class Certification (hereinafter: the "Parties", the "Settlement

Agreement" and the "Motion to Approve a Settlement Agreement").

I hereby declare that all understandings reached by Volvo and Renault and the
Petitioner regarding the Motion for Class Certification are detailed in the
Settlement Agreement signed by the Parties and its appendices which are
presented to the Honorable Court as part of the Motion to Approve a Settlement
Agreement.

Furthermore, I hereby declare that other than as set forth in the Settlement
Agreement, the Petitioner and its attorneys have not received and will not receive
from Volvo or Renault any benefit in connection with the claims asserted within
the Motion for Class Certification, either directly or indirectly.

[ affirm that this is my name and signature and that the contents of this affidavit are

frue.

£

Ross Goodrich
I confirm that on 2026, appeared before me , holder of
Passport No. . He/She confirmed the truth of his/her statement and

signed it before me.

[Name], Attorney
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Affidavit

I, the undersigned, Volker Abele, holder of German Passport no. C89PFKCOR, having
been warned that I must state the truth, and that I shall be liable to the penalties
prescribed by law if I fail to do so, hereby declare as follows:

1

I serve as Senior Counsel at Daimler Truck AG, former group company of
Daimler AG, now registered as Mercedes-Benz Group AG, Respondent no. 4 to
the Motion to Certify a Class Action in Civil File C.A. 31367-09-16, pending
before the Central District Court (hereinafter: the "Motion for Class
Certification").

I have been authorized by Mercedes-Benz Group AG and Daimler Truck Holding
AG to give this Affidavit in support of a motion to approve a settlement
agreement between the Petitioner and Respondents 1-6 to the Motion for Class
Certification (hereinafter: the "Parties", the "Settlement Agreement" and the
"Motion to Approve a Settlement Agreement").

I hereby declare that all understandings reached by Mercedes-Benz Group AG
and Daimler Truck Holding AG and the Petitioner regarding the Motion for Class
Certification are detailed in the Settlement Agreement signed by the Parties and
its appendices which are presented to the Honorable Court as part of the Motion
to Approve a Settlement Agreement.

Furthermore, I hereby declare that other than as set forth in the Settlement
Agreement, the Petitioner and its attorneys have not received and will not receive
from Mercedes-Benz Group AG and/or Daimler Truck Holding AG any benefit
in connection with the claims asserted within the Motion for Class Certification,
either directly or indirectly.

[ affirm that this is my name and signature and that the contents of this affidavit are

true.

Leinfelden-Echterdingen, 14.01.2026

V. et

Volker Abele, Senior Counsel
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Affidavit

I, the undersigned, Simon Marc McCarthy, holder of a British Passport (Passport no.
133785223), having been warned that I must state the truth, and that I shall be liable to the
penalties prescribed by law if I fail to do so, hereby declare as follows:

1. Iam a solicitor at Iveco S.p.A ("Iveco"), Respondent no. 5 to the Motion to Certify a
Class Action in Civil File C.A. 31367-09-16, pending before the Central District Court
(hereinafter: the "Motion for Class Certification"), and I execute this Affidavit on
behalf of Iveco pursuant to a Power of Attorney granted to me.

2. Thave been authorized by Iveco to give this Affidavit in support of a motion to approve
a settlement agreement between the Petitioner and Respondents 1-6 to the Motion for
Class Certification (hereinafter: the "Parties", the "Settlement Agreement" and the
"Motion to Approve a Settlement Agreement").

3. I hereby declare that all understandings reached by Iveco and the Petitioner regarding
the Motion for Class Certification are detailed in the Settlement Agreement signed by
the Parties and its appendices which are presented to the Honorable Court as part of the
Motion to Approve a Settlement Agreement.

4. Furthermore. I hereby declare that other than as set forth in the Settlement Agreement,
the Petitioner and its attorneys have not received and will not receive from Iveco any
benefit in connection with the claims asserted within the Motion for Class Certification,
either directly or indirectly.

[ affirm that this is my name and signature and that the contents of this affidavit are true.

T =\

Simon Marc McCarthy

[ confirm that on 14™ January 2026, appeared before me Simon Marc McCarthy, bearer of a
British Passport (Passport No. 133785223). He confirmed the truth of his statement and signed
it before me.

Signed and sealed in London, England, this 14" January 2026.

- I
Philippa Anne Slaney, Notary Public

oty Pushc London. Engand - CEHHEESWRIGH TS

T ENER NOTARIES | LLP
“hilippa Anng Slaney) iy
16 Eastcheap
3 - London EC3M 1BD
GBRO1/125446387 2 T- 44 (0) 20 7623 9477 1

www.cHBBwrights.com



APOSTILLE
(Convention de La Haye du 5 octobre 1961)

Country:
Z=vs / Pais:

United Kingdom of Great Britain and Northern Ireland

This public document
L& zresent acte public / El presente documento publico

& Has been signed by
| & =& signe par Philippa Anne Slaney
! =3 sado firmado por
‘1. Acting in the capacity of
agssant en qualité de Notary Public
awen actua en calidad de
‘& Bears the seal / stamp of
est revéiu du sceau / timbre de The Said Notary Public
w esta revestido del sello / timbre de
Certified
| Atteste / Certificado
& at London 6. the 15 January 2026
&/ en le / el dia
7. by His Majesty's Principal Secretary of State for
par I por Foreign, Commonwealth and Development Affairs
5 Memlar APO-BN2W-DW2V-6016-LB22
sous no / bajo el numero
9. Seal/stamp 10. Signature P. Smith
Sceau f timbre Signature
Seilo / imbre Firma

o

T Apostlie s not to be used in the UK and only confirms the authenticity of the signature, seal or stamp on the aftached
i ounée document. It does not confirm the authenticity of the underlying document. Apostilles attached to documents that
=ame Deer photocopied and certified in the UK confirm the signature of the UK official who conducted the certification only.
@ aoes not authenticate either the signature on the original document or the contents of the original document in any way.

¥ this document is to be used in a country not party to the Hague Convention of the 5th of October
1961, it should be presented to the cansular section of the mission representing that country.

To verify this apostille go to www.verifyapostille.service.gov.uk
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NOTARIZATION

The undersigned

Thijs Lammertsma, candidate civil-law notary, hereinafter to be referred to as: 'civil-law notary’,
acting as duly authorized substitute of Sven Jos Billet, civil-law notary in Eindhoven, the
Netherlands,

certifies:

The signature on the attached document is the true and original signature of Floortje
Renée Jansen, born in Valkenswaard, the Netherlands, on 9 January 1978, holder of valid
proof of identity.

Based on the information from the Dutch Chamber of Cornmerce (Kamer van Koophandel)
provided today, regarding BAF Trucks N.V. (the ‘Company’), a limited company
(naamloze vennootschap), incorporated under the laws of the Netherlands, having its
registered office in Eindhoven, the Netherlands, with address Hugo van der Goeslaan 1,
5643 TW Eindhoven, the Netherlands, registered with the Dutch commercial register
(handelsregister) with the number 17078445, |, civil-law notary, confirm that the
aforementioned F.R. Jansen, in her capacity as proxy holder with the title General
Counsel/Company Secretary, is authorized to (i) make entries in the commercial register,
(i) independently perform all acts relating to inteliectual and industrial property rights and
(i) engage and instruct lawyers, notaries, trademark and patent attorneys, and collection
agencies, on behalf of the Company.

The above-mentioned certificate constitutes no opinion about the contents of the attached
document.

Signed in Eindnoven, the Netherlands, on 6 January 2026.
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APOSTILLE
(Convention de La Haye du 5 octobre 1961)

Country: THE NETHERLANDS

This public document

has been signed by T. Lammertsma

acting in the capacity of candidate notary

bears the seal/stamp of mr. S.J. Billet at Eindhoven

Certified
in 's-Hertogenbosch 6. on 06-01-2026
by the regisirar of the district court of Oost-Brabant
no. 26-22

Seal/stamp: 10. Signature:

M.J.H.A: van der Donk

Mo 1y ol O
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Affidavit

I, the undersigned, Floortje Renée Jansen, holder of Dutch Passport no. NSJJP3542,

having been warned that I must state the truth, and that I shall be liable to the penalties
prescribed by law if I fail to do so, hereby declare as follows:

k:

I serve as General Counsel at DAF Trucks NV (“DAF”), Respondent no. 6 to the
Motion to Certify a Class Action in Civil File C.A. 31367-09-16, pending before
the Central District Court (hereinafter: the "Motion for Class Certification").

I have been authorized by DAF to give this Affidavit in support of a motion to
approve a settlement agreement between the Petitioner and Respondents 1-6 to
the Motion for Class Certification (hereinafter: the "Parties", the "Settlement
Agreement" and the "Motion to Approve a Settlement Agreement").

I hereby declare that all understandings reached by DAF and the Petitioner
regarding the Motion for Class Certification are detailed in the Settlement
Agreement signed by the Parties and its appendices which are presented to the
Honorable Court as part of the Motion to Approve a Settlement Agreement.

Furthermore, I hereby declare that other than as set forth in the Settlement
Agreement, the Petitioner and its attorneys have not received and will not receive
from DAF any benefit in connection with the claims asserted within the Motion
for Class Certification, either directly or indirectly.
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Affidavit

I, the undersigned, Sebastian Hausner, date of birth 26 May 1984, holder of German ID
Card No. LFONXJFGP, having been warned that I must state the truth, and that I shall be
liable to the penalties prescribed by law if I fail to do so, hereby declare as follows:

1.

I affirm th

I serve as Legal Counsel at MAN Trucks & Bus SE ("MAN"), respondent no.1 to the
Motion to Certify a Class Action in Civil File C.A. 31367-09-16, pending before the
Central District Court (hereinafter: the "Motion for Class Certification").

I have been authorized by MAN to give this Affidavit in support of a motion to ap-
prove a settlement agreement between the Petitioner and Respondents 1-6 to the Mo-
tion for Class Certification (hereinafter: the "Parties", the "Settlement Agreement"
and the "Motion to Approve a Settlement Agreement").

I hereby declare that based on MAN's information and to the best of its reasonable
knowledge, 5,461 trucks weighing 6 tons and above were manufactured and sold to
Israel during the Relevant Period, as defined in the Settlement Agreement. This num-
ber is based on data extracted from MAN’s AVIS systems, and which was analyzed

by economic counsel at Compass Lexecon.

is is my name and signature and that the contents of this affidavit are true.

7

‘{1\\\\\\‘ T m e \\\\\\\*

[

Sebdstian Hausner

I confirm that on 29 September 2025, appeared before me Sebastian Hausner, bearer of
German ID Card No. LFONXJFGP. He confirmed the truth of his statement and signed it

before me.

Muni ember 2025
P

Sy
Dr."Christian Hess, officially::

Notar Jens Kirchner in Munich; German S
SYOTAT -




UVZ-Nr. : K285/ 2025
he

[ hereby certify the authenticity of the foregoing signature executed in my presence by

Mr. Sebastian Hausner,
born on 26th of May 1984, :
business-address: Dachauer Strafie 667, 80995 Munich, Germany,

identified by official identity papers.

September 2025

I. Vs ess
officially appointed representative of
Notar Jens Kirchner in Munich, Germany

-



APOSTILLE

(Convention de La Haye du 5 octobre 1961)

1. Land: Bundesrepublik Deutschland

Diese &ffentliche Urkunde
2. ist unterschrieben von Notarassessor Dr. Christian Hess

3. in seiner Eigenschaft als amtlich bestellter Vertreter.
4. Sie ist versehen mit dem Siegel des Notars Jens
Kirchner in Manchen.

Bestatigt
5. in Munchen 6. am 06. Oktober 2025
7. durch die Prasidentin des Landgerichts Manchen [
8. unter Nr. 910 a 12429/2025

9. Siegel 10. Unterschrift
Im Auftrag

Justizobersekretari!

( *\'\%_“\\\\\\\\\\\\\‘\\\(
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Affidavit

I, the undersigned, Ross Goodrich, holder of British Passport no. 142107703, after having
been warned that I must state the truth, and that [ shall be liable to the penalties prescribed
by law if [ fail to do so, hereby declare as follows:

1.

I serve as Legal Director at Volvo Group UK Limited, owned by Volvo Lastvagnar
AB (*Volvo”), Respondent No. 2 to the Motion to Certify a Class Action in Civil File
C.A. 31367-09-16, pending before the Central District Court (hereinafter: the
"Motion for Class Certification"). Volvo also owns Renault Trucks SAS
(“Renault™), Respondent No. 3 to the Motion for Class Certification.

I have been authorized by Volvo to give this Affidavit in support of a motion to
approve a settlement agreement between the Petitioner and Respondents 1-6 to the
Motion for Class Certification (hereinafter: the "Parties”, the "Settlement
Agreement" and the "Motion to Approve a Settlement Agreement").

I hereby declare that based on Volvo’s and Renault’s information and to the best of
their reasonable knowledge, 13.084 Volvo Trucks and Renault Trucks were
manufactured and sold to First Hand Truck Owners in Israel during the Relevant
Period, as defined in the Settlement Agreement. This number is based on data
extracted from Volvo/Renault’s internal data systems and which was analysed by
economic counsel at Frontier Economics Limited.

I affirm that this 1s my name and signature and that the contents of this affidavit are true.

v

Ross Goodrich

I confirm that on 2026, appeared before me , holder of
Passport No. . He/She confirmed the truth of his/her statement and signed it before
me.

[Name], Attorney



Affidavit

I, the undersigned, Maurizio Ciro, holder of an Identity Card issued by the Italian
Government with the reference CA206471Q, having been warned that | must state the
truth, and that | shall be liable to the penalties prescribed by law if | fail to do so, hereby
declare as follows:

1.

| serve as Chief Accounting Officer at Iveco S.p.A ("lveco"), respondent no. 5 to the
Motion to Certify a Class Action in Civil File C.A. 31367-09-16, pending before the
Central District Court (hereinafter: the "Motion for Class Certification").

| have been authorized by lveco to give this Affidavit in support of a motion to
approve a settlement agreement between Applicant and Respondents 1-6 to the
Motion for Class Certification (hereinafter: the "Parties", the "Settlement
Agreement” and the "Motion to Approve a Settlement Agreement").

| hereby declare that based on Iveco's information and to the best of its reasonable
knowledge, 3,247 Trucks, weighing 6 tons and above, were manufactured by Iveco
and/or its affiliates and sold to Israel during the Relevant Period, as defined in the
Settlement Agreement. This number is based on data extracted from different lveco
internal systems (e.g. REG and SAP).

| affirm this is my name and signature and that the contents of this affidavit are true.

to V& D

Mauriz{o CIRO

/

Authentication of signature

I, Remo Maria MORONE,

notary enrolled on the Notarial Register of the Joint Districts of Torino and Pinerolo {Italy),
resident in Torino (Italy),

hereby certify that the foregoing affidavit has been signed in my presence and that the
signature affixed thereon is of

CIRO Maurizio, born in Torino (Italy) on July 02, 1965, domiciled in Torino (ltaly), via Puglia
no. 35, (Identity Card issued by the Italian Government with the reference CA206471Q),
| am certain of the personal identity of the undersigner.

GBRO!/125333403 1 |
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The foregoing power of attorney is written in English, language known by me.

Torino (ltaly), via Puglia no. 15, on 14" January 2026.

L

Remo Maria MORONE ' by i
Notary Public AR v =
L . § iy
\\;;j\;“ vt :;4:i§
] :,)/

GBRO1/125333403 1
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NOTARIZATION

The undersigned

Rutger Willem Arno van Thiel, assigned civil-law notary, authorized to execute notarial deeds in
the protocol of Sven Jos Billet, civil-law notary (notaris) in Eindhoven, the Netherlands,

certifies:

The signature on the attached document is the true and original signature of Bart
Marina Herman Leo Johanna Bosmans, born in Mechelen, Belgium, on 29 April 1980,
holder of valid proof of identity.

Based on the information from the Dutch Chamber of Commerce (Kamer van
Koophandel) provided today, regarding DAF Trucks N.V. (the ‘Company’), a limited
company (naamloze vennootschap), incorporated under the laws of the Netherlands,
having its registered office in Eindhoven, the Netherlands, with address Hugo van der
Goeslaan 1, 5643 TW Eindhoven, the Netherlands, registered with the Dutch
commercial register (handelsregister) with the number 17078445, | confirm that the
aforementioned B.M.H.L.J. Bosmans, in his capacity as independently authorized
managing director with the title Director Marketing & Sales, is authorized to represent the
Company.

The above-mentioned certificate constitutes no opinion about the contents of the
attached document.

Signed in Eindhoven, the Netherlands, on 16 December 2025.

R.W.A. van Thiel
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ARPDSTILLE
(Convention de La Haye du 5 octobre 1961)

Country: THE NETHERLANDS

This public document

has been signed by mr. R.W.A. van Thiel

acting in the capacity of assigned civil law notary at
Rotterdam

bears the seal/stamp of the notary mr. S.J. Billet

Certified
in 's-Hertogenbosch 6. on 16-12-2025
by the registrar of the district court of Oast-Brabant
no. 25.5250
Seal/stamp: 10. Signature:

M. Briere

“ At




Affidavit

I, the undersigned, Bart Marina H. Bosmans holder of Belgian Passport no. GA9841916,
having been warned that I must state the truth, and that I shall be liable to the penalties
prescribed by law if I fail to do so, hereby declare as follows:

1. Iserve as Director at DAF Trucks NV (“DAF”), Respondent no. 6 to the Motion to
Certify a Class Action in Civil File C.A. 31367-09-16, pending before the Central
District Court (hereinafter: the "Motion for Class Certification").

2. Thave been authorized by DAF to give this Affidavit in support of a motion to approve
a settlement agreement between the Petitioner and Respondents 1-6 to the Motion for
Class Certification (hereinafter: the "Parties", the "Settlement Agreement" and the
"Motion to Approve a Settlement Agreement").

3. I hereby declare that based on DAF's information and to the best of its reasonable
knowledge, 9,177 Trucks, weighing 6 tons and above, were manufactured by DAF
and sold in Israel during the Relevant Period, as defined in the Settlement Agreement.
This number is based on data extracted from DAF’s internal data systems. The Trucks
were sold to DAF’s Israeli importer, Taavura Holdings Ltd., or to other companies
within the Taavura group (all companies within the Taavura group shall be
collectively referred to as “Taavura”).

4.  Based on information received from Taavura, out of the total 9,177 DAF Trucks
mentioned above, 1,546 Trucks were purchased by companies within the Taavura
group for their own use (including in leasing fleets). Taavura has confirmed that it is
aware of the Motion for Class Certification and that it does not have any claims against
DAF in this regard. Taavura further confirmed that it voluntarily and unilaterally
commits to opt out of the class, as defined in the Settlement Agreement, with respect
to the 1,546 Trucks which were purchased by companies within the Taavura group
for their own use (including for leasing fleets). Accordingly, in the framework of the
Settlement Agreement DAF will pay compensation for 7,631 Trucks.

A copy of Taavura’s confirmation is attached hereto as appendix A.

I affirm that this is my name and signature and that the contents of this affidavit are true.

Bart Marina H. Bosmans




To: DAF Trucks N.V

Re: DAF and Taavura

We recognise that Taavura and DAF have enjoyed a long lasting and strong commercial
relationship in the past decades. Taavura, along with companies within the group, has made
significant contribution to distributing DAF trucks and promoting the DAF brand in Israel.
This strong commercial relationship has been more than mutually beneficial to our companies,
and we are pleased to continue to work with DAF in the future. We note that as well as
importing DAF trucks, companies within the Taavura group also retained DAF trucks for their
own use (including in leasing fleets).

We are aware of the ongoing legal proceeding in Israel against DAF in the form of a class
action. To the best of our knowledge, the allegations contained within the class action
proceeding are inconsistent with Taavura's experience with DAF and the distribution of DAF
trucks. Taavura does not believe or observe, to the best of its knowledge, there was ever an
overcharge associated with DAF trucks' prices in Israel. Thus, Taavura in its capacity as a
transport company and as a customer of DAF, is willing to confirm that it does not have any
claims against DAF in this class action. Taavura voluntarily and unilaterally commits to opt
out of this class action in respect of the 1,546 DAF trucks that Taavura and its group companies
purchased for their own use (including for use in leasing fleets) in the period relevant for the
class action. A full list of the VINSs of these DAF trucks is attached. Taavura confirms that the
statements in this letter, including the confirmation that it has no claims against DAF, are
completely voluntary and are not made in exchange for any compensation from DAF.

Taavura hereby agrees that DAF shall submit this opt-out statement on Taavura's behalf to the
court.

TAAVURA HOLRINGS ITD
(f/’-/‘ eV

Taavura Holdings Ltd.

te Septtimber 200

1 DAF 0L363338
2 DAF 01360710
3 DAF 01361297
4 DAF 01363213
5 DAF 01360236
6 DAF 0L363233
7 DAF 01363315
8 DAF 0L359960
9 DAF 0L363312
10 ___ DAF 0L361564
11 ____ DAE 0L360713
12 DAF 01358742
13 DAF 01361399
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List of DAF trucks relevant for opt-out

14 DAF 0E884141
15 DAF 01361430
16 DAF 01361397
17 DAF 01361324
18 DAF 01360198
19 DAF 0E883557
20 DAF OE885387
21 DAF 0L360714
22 DAF OE885375
23 DAF 0E885427
24 DAF 0L361398
25 DAF 01360421
26 DAF 0L361427
27 DAF 0L361431
28 DAF 0L362594
29 DAF 0L361298
30 DAF 0L361475
a3l DAF 0L361476
32 DAF 0L359914
33 DAF 00362921
34 DAF 0L363310
35 DAF 0L361940
36 DAF 01361401
37 DAF 0L361400
38 DAF OE883651
39 DAF 0E8395427
40 DAF 0L360738
41 DAF 0L361528
42 DAF 0L361559
43 DAF 0L360736
44 DAF 0L362517
45 DAF 0E887163
46 DAF 0L362529
47 DAF 0L361556
48 DAF 0L361395
49 DAF 0L361423
50 DAF 0L362518
51 DAF 0L363494
52 DAF 0L363469
53 DAF 0L362701
54 DAF 0L362560
55 DAF 0L362561
56 DAF 01362618
57 DAF 0L362700
58 DAF 0L358999
59 DAF 0L361477
60 DAF OE884709
61 DAF 0L361381
62 DAF 0L360420
63 DAF 0L363298
64 DAF 0E895404
65 DAF 0L361530
66 DAF 0L363411
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List of DAF trucks relevant for opt-out
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67 DAF _ 0L363444
68 DAF___ 0L363297
69 DAF___ 0E894997
70 DAF __ 0l362218
71 DAF 01361380
72 DAF___ 0E887180
73 DAF___ 0E895388
74 DAF___ 0F895448
75 DAF 01363534
76 DAF 01363412
77 DAF 01362597
78 DAF _ 0L363216
79 DAF___ 0L363215
80 DAF___ 01360205
81 DAF __ 0L363501
82 DAF 01363445
83 DAF____ 0E895500
84 DAF___ 0L362596
85 DAF___ 0E895930
86 DAF___ 01361356
87 DAF 01361519
38 DAF
89 DAF 01362488
90 _ DAF 01363237
91 _ DAF___ 01363238
92 _ DAF  0L362623
93 __ DAF 01357671
94 __ DAF___ (0F895480
95 __ DAF___ 0L361557
96 ___ DAF 01362516
97 ___DAF __ 0L360206
98 __ DAF 01359929
99 DAF
100 DAF 0E887202
101 DAF OE895709
102 DAF 01361377
103 DAF 01359928
104 DAF 01359927
105 DAF OE895758
106 DAF 01362227
107 DAF 0L361527
108 DAF 01363279
109 DAF 0E891337
110 DAF 0E889023
111 DAF 01361526
112 DAF 01362562
113 DAF OE884017
114 DAF 01361521
115 DAF 9354684
116 DAF 91354768
117 DAF 91352270
118 DAF 91354600
119 DAF 91354598

0L363280

91356399




List of DAF trucks relevant for opt-out

120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
175 |
172
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DAF 91354597
DAF 8E848916
DAF 91356001
DAF 8E851997
DAF 91354596
DAF 91354641
DAF 91354759
DAF 91356000
DAF 8E852045
DAF 81348771
DAF 91352417
DAF 91354818
DAF 81351201
DAF 91354820
DAF 8E844435
DAF 8E850149
DAF 91354632
DAF 9E864158
DAF 91356660
DAF 91356047
DAF 91356042
DAF 8L351262
DAF SE858087
DAF 91354817
DAF 913547396
DAF 8E852757
DAF 8E852733
DAF 81351202
DAF 91354628
DAF 8E850922
DAF 91354765
DAF 91354639
DAF 0L357337
DAF 91354764
DAF 8E851338
DAF 8E852711
DAF 01357741
DAF 01357431
DAF 0L357480
DAF 0L357520
DAF 91356050
DAF 91353401
DAF 01357378
DAF 0L357479
DAF 0L357579
DAF 9E865462
DAF 91354761
DAF 91354602
DAF 91354784
DAF 8E831018
DAF 0L357788
DAF 8E813525
DAF 9E865443




List of DAF trucks relevant for opt-out

173 DAF 8E851472
174 DAF 8E812272
175 DAF 0L357508
176 DAF 0L358052
177 DAF 0L358080
178 DAF 0L358294
179 DAF 0L358311
180 DAF 0L358293
181 DAF 0L358292
182 DAF 0L358290
183 DAF 0L358291
184 DAF 91354603
185 DAF 8E831485
186 DAF 91355999
187 DAF 9L354601
188 DAF 91354640
189 DAF 01358263
190 DAF 0L358081
191 DAF 8E831345
192 DAF 0L358234
193 DAF 0L358233
194 DAF 91356615
195 DAF 8E812048
196 DAF 0L357742
197 DAF 8E852780
198 DAF 0L358264
199 DAF 0L358644
200 DAF 0L358236
201 DAF 0L358996
202 DAF 8E831820
203 DAF 0L358295
204 DAF 0L358206
205 DAF 8E831083
206 DAF 0L358207
207 DAF 0L357554
208 DAF 0L358262
209 DAF 8E846642
210 DAF 0L357664
211 DAF 0L358312
212 DAF 0L358597
213 DAF 0L358617
214 DAF 0L358310
215 DAF 0L358208
216 DAF 91356616
217 DAF 8E834644
218 DAF 0L358859
219 DAF 8E830301
220 DAF 0L359279
221 DAF 8E846788
222 DAF 0E873314
223 DAF 0E873438
224 DAF OE873454
225 DAF 0L358210
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List of DAF trucks relevant for opt-out

226 DAF 0E873304
227 DAF 0E873336
228 DAF 0L358420
229 DAF 0L357716
230 DAF 91356849
231 DAF 91356764
232 DAF 91356884
233 DAF 91356866
234 DAF 91356885
235 DAF 0L359019
236 DAF 8E822174
237 DAF 0E874881
238 DAF OE877758
239 DAF 0E877121
240 DAF 0L357744
241 DAF 0L360199
242 DAF 0L360338
243 DAF 8E834320
244 DAF 91356765
245 DAF 91356819
246 DAF 91356848
247 DAF 8E851325
248 DAF 0L360293
249 DAF 0L359430
250 DAF 0L357665
251 DAF 0L360671
252 DAF 0L360156
253 DAF 0L360200
254 DAF 0L360290
255 DAF 0L360709
256 DAF 0L360252
257 DAF OE884113
258 DAF 8E852096
259 DAF 0L360665
260 DAF 0L360362
261 DAF 0E885481
262 DAF OE885491
263 DAF 0L360226
264 DAF 0L360705
265 DAF 0L360228
266 DAF 0L360364
267 DAF 0L360196
268 DAF 0L360374
269 DAF 0L360337
270 DAF 0L360194
271 DAF 0L360195
272 DAF 0E884108
273 DAF 0L361379
274 DAF 0L361323
275 DAF OE885537
276 DAF OE884102
277 DAF 0L360741
278 DAF 01361522
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List of DAF trucks relevant for opt-out

279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324
325
326
327
328
329
330
331
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DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF

0L361552
0L361525
0E884235
0E884074
0E884272
01361394
00361428
0E881543
91354595
8E799821
81348774
81348371
8E846299
8L350871
81350587
81350409
81349187
8L351489
81351492
81350812
81351488
81348411
8L351479
8E842289
8L351491
81351490
81349188
81351503
81351663
8L351625
81342109
8L351409
81351410
8L351698
91351942
81348414
8L348854
81351793
8L351564
8E848197
8L351752
8E845181
8E845221
81351440
81351548
8E841011
91346141
91346140
9L352665
8L347700
81347782
8L347743
8L350508




List of DAF trucks relevant for opt-out

332
333
334
335
336
337
338
339
340
341
342
343
344
345
346
347
348
349
350
351
352
353
354
355
356
357
358
359
360
361
362
363
364
365
366
367
368
369
370
371
372
373
374
375
376
377
378
379
380
381
382
383
384
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DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF

81351441
91352219
91352153
8E845197
91352561
91352544
81351322
81351499
91352490
81350458
8E850311
91351943
91352491
91352543
91352492
91353718
81350507
8L350410
8E846206
81348855
91352542
91352321
91352320
8E853251
91352355
91352357
8L351546
81350505
91352356
8L351495
8L350506
81334112
9L352084
8EB845959
8E852980
9EB64266
9EB64272
8E853230
9E864287
8E851127
81346082
8E849885
91354626
91354627
91352485
81348712
81348759
91352724
91354637
8E850450
8E841942
91352158
91354766




List of DAF trucks relevant for opt-out

385 DAF 91354642
386 DAF 91354570
387 DAF 91354550
388 DAF 91355399
389 DAF 91355400
390 DAF 8L350618
391 DAF 91353357
392 DAF 91354629
393 DAF 9E867851
394 DAF 9E867860
395 DAF 91354816
396 DAF 91354767
397 DAF 8E848807
398 DAF 81351493
399 DAF 91352222
400 DAF 81351324
401 DAF 8L348773
402 DAF 81351325
403 DAF 91352221
404 DAF 8E783773
405 DAF 8L338357
406 DAF 8E800237
407 DAF 8L338140
408 DAF 8E783139
409 DAF 8E783556
410 DAF 8L339085
411 DAF 8L338458
412 DAF 8L338956
413 DAF 8L339019
414 DAF 8E792887
415 DAF 8L339096
416 DAF 81338918
417 DAF 8L338987
418 DAF 8E792584
419 DAF 71323045
420 DAF 81338390
421 DAF 71327744
422 DAF 81338668
423 DAF 8L339099
424 DAF 8L340570
425 DAF 8L339586
426 DAF 8L339521
427 DAF 81339832
428 DAF 81340884
429 DAF 81340861
430 DAF 8L340889
431 DAF 8L340883
432 DAF 81340894
433 DAF 8E796693
434 DAF 8L341005
435 DAF 8L340967
436 DAF 8L341007
437 DAF 81341057

Page 9 of 35




List of DAF trucks relevant for opt-out

438 DAF 8L341004
439 DAF 8E799660
440 DAF 81338394
441 DAF 8E792685
442 DAF 8L340569
443 DAF 8L341006
444 DAF 8E795443
445 DAF 81334230
446 DAF 8L341472
447 DAF 8L341741
448 DAF 8L340405
449 DAF 8L340573
450 DAF 81340574
451 DAF 8E795782
452 DAF 8E792990
453 DAF 81340571
454 DAF 8E790293
455 DAF 81341917
456 DAF 81342234
457 DAF 8L342281
458 DAF 8E811179
459 DAF 8E811216
460 DAF 81341872
461 DAF 81341980
462 DAF 8L342326
463 DAF 81342437
464 DAF 81341742
465 DAF 81342042
466 DAF 81342070
467 DAF 8L342216
468 DAF 81341593
469 DAF 8L338667
470 DAF 8L338721
471 DAF 8L342124
472 DAF 81342438
473 DAF 8E800514
474 DAF 8E797297
475 DAF 8E800082
476 DAF 8E821383
477 DAF 8L343813
478 DAF 81343858
479 DAF 8L344005
480 DAF 8L344034
481 DAF 8L344115
482 DAF 8L343890
483 DAF 81343769
484 DAF 81343959
485 DAF 81344066
486 DAF 8L344094
487 DAF 81342439
488 DAF 8L341627
489 DAF 8L338706
490 DAF 8L344116
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List of DAF trucks relevant for opt-out

491
492
493
494
495
496
497
498
499
500
501
502
503
504
505
506
507
508
509
510
511
512
513
514
515
516
517
518
519
520
521
522
523
524
525
526
527
528
529
530
531
532
533
534
535
536
537
538
539
540
541
542
543
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DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF

81344095
81344096
81343957
81343885
81344029
8E800394
81344408
81344407
81344409
81343878
81341020
8E794792
8E818842
8E818370
8E822415
8L344033
8E799968
8E792743
8L341612
81341529
8E831468
91346413
8E822626
8E831514
8E818571
8E822677
8.340820
8E822667
8E818771
81347149
8E819082
8E822606
8E822615
8E823049
8E823170
8E823128
81347401
81346767
8E803143
81348412
8L.347475
8E831458
81349250
81347415
8L347339
81344097
8L343855
81348733
81348080
8E847069
8E847171
8E847024
8E847137




List of DAF trucks relevant for opt-out

544
545
546
547
548
549
550
551
552
553
554
555
556
557
558
559
560
561
562
563
564
565
566
567
568
569
570
571
572
573
574
575
576
577
578
579
580
581
582
583
584
585
586
587
588
589
590
591
592
593
594
595
596
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DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF

81348459
81349247
81349246
81349245
7E736807
7E736397
71323250
71322131
71322022
71321977
7E736816
6L312866
71322098
71323069
71321436
71321949
71321929
7E736046
61313023
61312928
71323952
6L312775
61312929
7E735597
61312867
7E733256
7E733360
TE735768
71321962
71321976
7E745292
71323043
71323058
71323060
71323056
71323064
7E745311
TE737768
7E726381
7E733152
61312831
7E726359
71321972
7E745241
71321472
7E726478
7E733088
7E733972
71324814
61312829
7E740509
7E726529
71323230




List of DAF trucks relevant for opt-out

597 DAF 71323688
598 DAF 71324851
599 DAF 71323283
600 DAF 71323280
601 DAF 71323279
602 DAF 71323684
603 DAF 71324730
604 DAF 71324877
605 DAF 7E733549
606 DAF 7E732516
607 DAF 71321941
608 DAF 71322523
609 DAF 7E725316
610 DAF 7E725265
611 DAF 71321940
612 DAF 7E725295
613 DAF 71322564
614 DAF 7E732430
615 DAF 71324035
616 DAF 71322691
617 DAF 81332156
618 DAF 8L332157
619 DAF 71322606
620 DAF 71321352
621 DAF 71323277
622 DAF 71323946
623 DAF 71321852
624 DAF 8L332320
625 DAF 8L332322
626 DAF 8L332212
627 DAF 81332382
628 DAF 7E732500
629 DAF 8L332381
630 DAF 81332355
631 DAF 7E747748
632 DAF 81332158
633 DAF 81332159
634 DAF 81332354
635 DAF 8E772036
636 DAF 81332321
637 DAF 71327742
638 DAF 8E772068
639 DAF 8L332306
640 DAF 71324567
641 DAF 7E732758
642 DAF 8E782611
643 DAF 8L336162
644 DAF 8E783063
645 DAF 8L336161
646 DAF 8E782934
647 DAF 710323044
648 DAF 71323042
649 DAF 71323041
Page 13 of
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List of DAF trucks relevant for opt-out

650 DAF 81334231
651 DAF 71323059
652 DAF 6E688368
653 DAF 6E690278
654 DAF 6E688581
655 DAF 6E693355
656 DAF 6E698495
657 DAF 6E698477
658 DAF 6E688596
659 DAF 6E698359
660 DAF 6E698733
661 DAF 61312199
662 DAF 6L312132
663 DAF 6L313165
664 DAF 6E689492
665 DAF 6E691959
666 DAF 61312147
667 DAF 61312146
668 DAF 6L312507
669 DAF 61312508
670 DAF 6L313030
671 DAF 6L312574
672 DAF 6L311886
673 DAF 6L311935
674 DAF 6E698866
675 DAF 61313237
676 DAF 6E693644
677 DAF 6E699279
678 DAF 6E698306
679 DAF 6L313082
680 DAF 61312131
681 DAF 6E698782
682 DAF 6L312180
683 DAF 6L313238
684 DAF 61313233
685 DAF 6E716152
686 DAF 6E715747
687 DAF 6E716024
688 DAF 61312082
689 DAF 61312218
690 DAF 6E711508
691 DAF 6L313241
692 DAF 6E716049
693 DAF 6L318650
694 DAF 6L318442
695 DAF 6E715997
696 DAF 61318444
697 DAF 61313058
698 DAF 6E715821
699 DAF 6L318346
700 DAF 61313235
701 DAF 61313313
702 DAF 61313234
Page 14 of
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List of DAF trucks relevant for opt-out

703
704
705
706
707
708
709
710
711
712
713
714
715
716
717
718
719
720
721
722
723
724
725
726
727
728
729
730
731
732
733
734
735
736
737
738
739
740
741
742
743
744
745
746
747
748
749
750
751
752
753
754
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DAF

DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF

DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF

61312224
61318445
6E712467
61318599
6E716372
61318648
61318468
61318467
6E716346
61312217
6E716223
61318466
6E716066
6E716204
61318554
6E715793
61313533
71321438
61318556
6E716549
6E716421
71321724
71321835
61318597
6E690726
7E724935
71321353
71321978
71321947
71321357
6E715863
6E716399
71321948
71321358
6E716507
71321359
71321851
71321836
71321834
7E732596
71321396
71321356
71323420
7E724894
6E716478
71321355
71323421
61318651
71322097
71321354
61312830
61312777
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List of DAF trucks relevant for opt-out

755
756
757
758
759
760
761
762
763
764
765
766
767
768
769
770
T7%
772
773
774
775
776
777
778
779
780
781
782
783
784
785
786
787
788
789
790
791
792
793
794
795
796
797
798
799
800
801
802
803
804
805
806
807

Page 16 of

DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF

6E716186
61312624
61312563
7E731554
7E725082
71321738
7E732235
7E732211
7E724840
71323422
71323504
61318649
71323505
71323550
71323507
71323503
61312834
61312776
71323448
71323444
71323423
71324020
61312967
61313033
61312968
61312833
61312828
71323449
71323445
71323498
71324878
7E731573
7E736018
71322025
70322024
7E736825
7E736834
71323506
7L324977
61312823
61312824
7E736432
7E729512
7E725976
71321980
7L322130
7E725117
71324619
71324620
7E736038
71322689
7E736413
71322021
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List of DAF trucks relevant for opt-out

808 DAF 7E736843
809 DAF 71323297
810 DAF 71322690
811 DAF 5E662426
812 DAF 51262785
813 DAF 50262546
814 DAF 51262549
815 DAF 50262659
816 DAF 51262660
817 DAF 5L260984
818 DAF 5E656901
819 DAF 5E656911
820 DAF 51263232
821 DAF 51263272
822 DAF 5E656908
823 DAF 5E656303
824 DAF 51262042
825 DAF 5E666862
826 DAF 5E667718
827 DAF 5E662571
828 DAF 5E662954
829 DAF 51264143
830 DAF 51264359
831 DAF 51263460
832 DAF 5E662719
833 DAF 5E666049
834 DAF 51262545
835 DAF 51262550
836 DAF 51262599
837 DAF 51262547
838 DAF 51264142
839 DAF 51264434
840 DAF 51263461
841 DAF 51263462
842 DAF 5E663050
843 DAF 5E666215
844 DAF 51264477
845 DAF 51264478
846 DAF 51262548
847 DAF 51264187
848 DAF 51264543
849 DAF 51264479
850 DAF 5E666204
851 DAF 51264886
852 DAF 50263644
853 DAF 51264144
854 DAF 5E666211
855 DAF 50265318
856 DAF 51263641
857 DAF 51263597
858 DAF 5E665923
859 DAF 51263463
860 DAF 5E658482
Page 17 of
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List of DAF trucks relevant for opt-out

861 DAF 5L265374
862 DAF 5L265485
863 DAF 51265506
864 DAF 5E666193
865 DAF 51264885
866 DAF 51263538
867 DAF 51264141
868 DAF 51264936
869 DAF 51265436
870 DAF 51265317
871 DAF 5L263680
872 DAF 51265487
873 DAF 51265375
874 DAF 51265435
875 DAF 51265438
876 DAF 5E665523
877 DAF 5L263646
878 DAF 51263651
879 DAF 51265433
880 DAF 51265434
881 DAF 51265486
882 DAF 5E665583
883 DAF 5L266364
884 DAF 51263648
885 DAF 51266349
886 DAF 51266824
887 DAF 5L266823
888 DAF 51266348
889 DAF 51266742
890 DAF 51263271
891 DAF 51262598
892 DAF 5L267475
893 DAF 51267520
894 DAF 5L266363
895 DAF 51266365
896 DAF 5L267476
897 DAF 51266822
898 DAF 51267342
899 DAF 5L267343
900 DAF 51263329
901 DAF 5L267568
902 DAF 61268902
903 DAF 51267874
904 DAF 5L266768
905 DAF 51264433
906 DAF 6L269136
907 DAF 6L269140
908 DAF 5L266366
909 DAF 61269141
910 DAF 6E686909
911 DAF 6E687132
912 DAF 6E686369
913 DAF 6E686240
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List of DAF trucks relevant for opt-out

914
915
916
917
918
919
920
921
922
923
924
925
926
927
928
929
930
931
932
233
934
935
936
937
938
939
940
941
942
943
944
945
946
947
948
949
950
951
952
953
954
955
956
o957
958
959
960
961
962
963
964
965
966
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DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF

61269389
61268446
61269376
61269317
6E688017
61269371
61269715
6E687228
6E688119
6L269368
5E665988
61269681
6E686133
6L269687
6E688041
6E687180
6E689523
6E688089
61312116
61311978
6L269714
6E689813
6E689291
6E688831
6E689660
6E688431
61312351
6E688506
6E692192
61311655
61311699
61312216
6E688858
6E688762
6E689759
6E689409
61312222
61312133
6L269802
6L269683
4E621975
4E621984
4E626909
4E626992
41251854
4E621986
4E626949
41251309
41251282
41251281
41253263
41253265
4E626020
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List of DAF trucks relevant for opt-out

967
968
969
970
971
972
973
974
975
976
977
978
979
980
981
982
983
984
985
986
987
988
989
990
991
992
893
994
995
996
997
998
999
1000
1001
1002
1003
1004
1005
1006
1007
1008
1009
1010
1011
1012
1013
1014
1015
1016
1017
1018
1019
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DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF

4E626924
4E627614
4E625902
4E626541
4E625890
41253266
4E626974
41253298
4E628303
4E628445
4E625768
41253300
41253038
41253026
41253299
41253264
4E628573
41254119
4E625784
41253039
41253080
41253027
41253301
41254150
4L250797
41252590
41254159
4E627066
4E628708
4E627285
4E627399
4E619642
4E619646
4E627037
4E628339
4E627548
41255977
4E628467
4E628784
4E627269
4E628603
41256004
41255985
41256005
4E628276
41256006
4E628764
4E628321
4E628698
4E628586
51258980
4E627312
51259297
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List of DAF trucks relevant for opt-out

1020 DAF 51259255
1021 DAF 51259254
1022 DAF 51259268
1023 DAF 51259267
1024 DAF 51259222
1025 DAF 4E627093
1026 DAF 51259253
1027 DAF 5E649616
1028 DAF 5E649561
1029 DAF 4E627897

1030 DAF 5E651420
1031 DAF 5E649641
1032 DAF 5E649761
1033 DAF 5E649764
1034 DAF 5E649682
1035 DAF 4E627798
1036 DAF 5E649535
1037 DAF 5E649587
1038 DAF 4E628399
1039 DAF 5E651039

1040 DAF 4E627668
1041 DAF 5E651083
1042 DAF 5E649783

1043 DAF 50261048
1044 DAF 51260991
1045 DAF 51260988
1046 DAF 51260989
1047 DAF 51261047
1048 DAF 51261046
1049 DAF 51262011
1050 DAF 51262787
1051 DAF 51262786
1052 DAF 51262012
1053 DAF 50262041
1054 DAF 51262045
1055 DAF 31242493
1056 DAF 31242494
1057 DAF 3L244236
1058 DAF 31240722
1059 DAF 31240726
1060 DAF 31244325
1061 DAF 31238972
1062 DAF 31245341
1063 DAF 31240695
1064 DAF 31245950
1065 DAF 3E596362
1066 DAF 31245530
1067 DAF 31245970
1068 DAF 31244098
1069 DAF 31245339
1070 DAF 3E604616
1071 DAF 31244324
1072 DAF 31244368
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List of DAF trucks relevant for opt-out

1073 DAF 31245920
1074 DAF 31245919
1075 DAF 31245914
1076 DAF 21228989
1077 DAF 21229015

1078 DAF 21229069
1079 DAF 31246686
1080 DAF 31246139
1081 DAF 31246721
1082 DAF 31246720

1083 DAF 31246246
1084 DAF 31246140
1085 DAF 31246245
1086 DAF 3E607800
1087 DAF 31246247
1088 DAF 31247401
1089 DAF 31247403
1090 DAF 3E603397

1091 DAF 3E597339
1092 DAF 31246781
1093 DAF 31247402

1094 DAF 3E606024
1095 DAF 3E608301

1096 DAF 3E603382
1097 DAF 3E606045
1098 DAF 4E612901
1099 DAF 4E612952
1100 DAF 4E612934
1101 DAF 4E612919
1102 DAF 31246522
1103 DAF 31246196
1104 DAF 31246244
1105 DAF 3E608808
1106 DAF 31246243

1107 DAF 3E598932
1108 DAF 31246864
1109 DAF 31246280
1110 DAF 3E599220
1111 DAF 31246248
1312 DAF 41248824
1113 DAF 3E598850
1114 DAF 41248863
1115 DAF 31247173
1116 DAF 31244922
1117 DAF 4E616117
1118 DAF 41249693
1119 DAF 3E605728
1120 DAF 3E600932
1121 DAF 4E617046

1122 DAF 4E616132

1123 DAF 0E615561

1124 DAF 41249876

1125 DAF 41249932
Page 22 of
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List of DAF trucks relevant for opt-out

1126
1127
1128
1129
1130
1131
1132
1133
1134
1135
1136
1137
1138
1139
1140
1141
1142
1143
1144
1145
1146
1147
1148
1149
1150
1151
1152
1153
1154
1155
1156
1157
1158
1159
1160
1161
1162
1163
1164
1165
1166
1167
1168
1169
1170
1171
1172
1173
1174
1175
1176
1177
1178
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DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF

41250322
41250265
4E617783
4E617696
4E617661
4E617631
4E616153
41249877
41251580
3E584465
41251579
3E596273
41251208
4E616180
4E621978
41250266
41252284
21234055
21234054
21234056
1E542631
11228438
11226953
11226982
21234018
21234057
21228788
2E565243
11224498
11226957
1E545894
21234019
21228978
1E550131
21234020
21235397
21235125
1541521
21228936
2E558127
21228946
21228949
2E575894
21237333
21237349
21229092
21237336
21237337
21228935
2E557130
1E552393
1E543579
31239000
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List of DAF trucks relevant for opt-out

1179
1180
1181
1182
1183
1184
1185
1186
1187
1188
1189
1190
1191
1192
1193
1194
1195
1196
1197
1198
1199
1200
1201
1202
1203
1204
1205
1206
1207
1208
1209
1210
1211
1212
1213
1214
1215
1216
1217
1218
1219
1220
1221
1222
1223
1224
1225
1226
1227
1228
1229
1230
1231
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DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF

3E588586
3E588918
2E575867
1E554007
3E584989
21237328
21235132
21234937
31242916
31242564
31242598
31242599
11221591
11223524
1E539121
1E538852
1E533130
1E533119
11223495
11223696
1E541624
1E542263
1E538994
1E542219
1E530693
1E542790
1E541788
1E541006
1E544749
1E542828
1E542743
11224612
11224275
11221850
11221112
1E542423
1E542765
11224273
1E542317
1E547382
11224269
1E547197
1E542445
1E544067
1E548118
1E547117
11222564
1E548356
1E548008
11223789
1E542576
1E547477
1E547241
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List of DAF trucks relevant for opt-out

1232 DAF 1E546994
1233 DAF 1E547504
1234 DAF 1E551993
1235 DAF 1E552855
1236 DAF 1E552828
1237 DAF 1E546688
1238 DAF 1E546972
1239 DAF 1E547817
1240 DAF 1E548632
1241 DAF 1E552813
1242 DAF 11221745
1243 DAF 11221826
1244 DAF 11224236
1245 DAF 11222524
1246 DAF 11221663

1247 DAF 1E551944
1248 DAF 1E538406
1248 DAF 11219456
1250 DAF 1L219444

1251 DAF 11219447
1252 DAF 11219480
1253 DAF 1E543336
1254 DAF 1E543340
1255 DAF YL219018
1256 DAF 1E548214
1257 DAF 1E548489
1258 DAF 1E546722
1259 DAF 1E542291
1260 DAF 1E548764
1261 DAF 1E544065
1262 DAF 11224758
1263 DAF 11221844
1264 DAF YE525516
1265 DAF 1E547134
1266 DAF 11225060
1267 DAF 1E548901
1268 DAF 11221738
1269 DAF 11221840
1270 DAF 1E552964
1271 DAF 1E538017
1272 DAF 11227313
1273 DAF 1E552902
1274 DAF 1E544064
1275 DAF 11227557
1276 DAF 11227476
1277 DAF 11227553
1278 DAF 11227645
1279 DAF 11227539

1280 DAF 11227593
1281 DAF 11227684
1282 DAF 11227713

1283 DAF 11227544
1284 DAF 11227634
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List of DAF trucks relevant for opt-out

1285 DAF 11227642
1286 DAF 11227693
1287 DAF 11227586
1288 DAF 11227594
1289 DAF 1L227663
1290 DAF 11227564
1291 DAF 11227560
1292 DAF 11227702
1293 DAF 11227704
1294 DAF 1L227720
1295 DAF 1E545779
1296 DAF 11227861
1297 DAF 11226950
1298 DAF 11224839
1299 DAF 11225059
1300 DAF 11228448
1301 DAF 11228426
1302 DAF 11224935
1303 DAF 11224939
1304 DAF 11228015
1305 DAF 11228025
1306 DAF 1E552560
1307 DAF 11228026

1308 DAF 11228073
1309 DAF 11224609
1310 DAF 11228045
1311 DAF 11228611
1312 DAF 11225596

1313 DAF 11228097
1314 DAF 1E553026
1315 DAF 11228014
1316 DAF 11228044
1317 DAF 11228620
1318 DAF 2E557201
1319 DAF 1E545735
1320 DAF 2E560952
1321 DAF 1E550101
1322 DAF 11226949
1323 DAF 1E547380
1324 DAF 1E532065
1325 DAF 11228698
1326 DAF 11228688
1327 DAF 11223858
1328 DAF 11228689
1329 DAF 11228695
1330 DAF 2E563018
1331 DAF 1E552442
1332 DAF 11228702
1333 DAF 2E563328
1334 DAF 1E541506
1335 DAF 11224678
1336 DAF 11225148
1337 DAF 2E569768
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List of DAF trucks relevant for opt-out

1338
1339
1340
1341
1342
1343
1344
1345
1346
1347
1348
1349
1350
1351
1352
1353
1354
1355
1356
1357
1358
1359
1360
1361
1362
1363
1364
1365
1366
1367
1368
1369
1370
1371
1372
1373
1374
1375
1376
1377
1378
1379
1380
1381
1382
1383
1384
1385
1386
1387
1388
1389
1390

Page 27 of

DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF

1E542645
2E571972
21233880
21233881
1E542651
1E541621
2E572027
21228941
21228938
YES512523
YE512623
YE512458
YL212362
YE512554
YE512117
YE515295
YE515296
YL214811
YES16772
YES516893
YE519232
YE518740
YL214655
YL218160
YE519216
YES20301
YE519411
YE520314
YL216806
YL216769
YE521014
YE516887
YES516878
YE519509
YL215350
YL215546
YL215520
YL215360
YL215493
YES21936
YE519438
YE523914
YE519479
XE484271
YE521343
YL218099
YL218122
YL218091
YL218184
YL218130
YL218197
YE522230
YE522225
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List of DAF trucks relevant for opt-out

1391
1392
1393
1394
1395
1396
1397
1398
1399
1400
1401
1402
1403
1404
1405
1406
1407
1408
1409
1410
1411
1412
1413
1414
1415
1416
1417
1418
1419
1420
1421
1422
1423
1424
1425
1426
1427
1428
1429
1430
1431
1432
1433
1434
1435
1436
1437
1438
1439
1440
1441
1442
1443
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DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF
DAF

YE518457
YL218152
YL218491
YL217903
YE518327
YL218331
YL218421
YL218603
YE518175
YE522234
YE522339
YL218336
YE518364
1E527591
1E527629
11219571
1E527524
YL217909
YL218996
YL218974
YL218967
YL218927
YL219008
YL219015
YL2183940
YL219016
YL219005
YL218983
YL218954
1E529849
YL218337
YL218492
YL218501
11219121
11219122
YL218503
YL218591
YL218638
YL218540
YL218106
YE520999
11219334
11219126
11219263
11219135
11220781
11219129
11219227
11219136
11219139
11219233
1E527248
11219145

148




List of DAF trucks relevant for opt-out

1444 DAF 1E525966
1445 DAF 1E529765
1446 DAF 1E531271

1447 DAF 1E532141
1448 DAF 1E530576
1449 DAF 11219435
1450 DAF 11219338

1451 DAF 11219458
1452 DAF YL218128
1453 DAF YL218132
1454 DAF YL218344
1455 DAF 1E531897
1456 DAF 1E531930

1457 DAF 11219946
1458 DAF 11219500
1459 DAF 11219174

1460 DAF YL218339
1461 DAF YL218338
1462 DAF 1E531808
1463 DAF 1E526583
1464 DAF 1E530449
1465 DAF 1E527020
1466 DAF 1E526670
1467 DAF YE522985
1468 DAF 1E530048
1469 DAF 1E527121
1470 DAF 1E533270
1471 DAF 1E532132
1472 DAF 1E532431
1473 DAF 1E531592
1474 DAF 1E534756
1475 DAF 1E531843
1476 DAF 1E531906
1477 DAF 1E537512
1478 DAF 1E531990
1479 DAF 1E531899
1480 DAF 1E531832
1481 DAF 1E536061
1482 DAF 1E532941
1483 DAF 1E532661
1484 DAF 1E538322
1485 DAF 1E530873
1486 DAF 1E532644
1487 DAF 1E540239
1488 DAF 1E533111
1489 DAF WE459078
1490 DAF XL164900
1491 DAF XE487621
1492 DAF XL165005
1493 DAF XL164533
1494 DAF WE473721
1495 DAF XL167548
1496 DAF XL167442
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List of DAF trucks relevant for opt-out

1497 DAF XL167522
1498 DAF XL166784
1499 DAF XL166765
1500 DAF XL166849
1501 DAF XL165881
1502 DAF XL165860
1503 DAF XL165838
1504 DAF XL164921
1505 DAF XL162761
1506 DAF XL165844
1507 DAF XL167293
1508 DAF XL167698
1509 DAF XL167723
1510 DAF XL167706
1511 DAF XL167709
1512 DAF XL167718
1513 DAF XE494564
1514 DAF XL167714
1515 DAF XE494244
1516 DAF XL169577
1517 DAF XE495525
1518 DAF XE494413
1519 DAF XE494448
1520 DAF YE505938
1521 DAF YE506233
1522 DAF XE494274
1523 DAF YE508315
1524 DAF YE508853
1525 DAF YE5S08283
1526 DAF YE510960
1527 DAF YE508307
1528 DAF YE512594
1529 DAF WE457849
1530 DAF WL152208
1531 DAF WL152209
1532 DAF WL157065
1533 DAF VE451032
1534 DAF WE470702
1535 DAF WE470956
1536 DAF WL157508
1537 DAF WE466133
1538 DAF WE470462
1539 DAF WE473684
1540 DAF VL151393
1541 DAF WE458007
1542 DAF WL152161
1543 DAF VL151230
1544 DAF WE457835
1545 DAF WE458160
1546 DAF WL152193
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Kluwer Competition Law Blog

Equality in Truck Cartel Damages Compensation: The Spanish

Supreme Court Judgments of 14 March 2024
Francisco Marcos (IE Law School) - Thursday, May 16th, 2024

Introduction

Nowadays, it is not uncommon for Spanish courts to have to rule on disputes where there is
uniformity in the facts and the applicable legal rules. In civil courts, mass litigation arose as a
result of nullity suits filed by consumers in banking and financial matters regarding contracts for
the subscription of banking products (preferred shares, subordinated debentures, swaps, etc.) and
for the abusiveness of certain clauses incorporated in mortgage loans (floor, IRPH, multi-currency,
early maturity, expenses, etc.) or in credit card contracts (usury). The proliferation of lawsuits
stems from the scattering and fragmentation of potential plaintiffs in those cases. Lacking any
adequate mechanism for consolidating actions, both plaintifts and defendants have readily adjusted
to this emerging landscape, further contributing to this trend.

Spanish Judges have adopted measures to “standardize™ the judicial response to a plurality of
repeated cases, even if this is detrimental to the judgment and individualized assessment of each
claim. Frequently, the treatment prescribed by the courts for mass litigation resorts to equality as a
response, the top Court in Civil And Commercial matters (Supreme Court chamber 1) has repeated
in different contexts in which it have faced massive claims when deciding them: “the aspiration of
Jjustice is now connoted by the requirement to give equal or equivalent treatment to equal or
equivalent situations, and to facilitate the predictability of judicial solutions in order to provide
greater legal certainty to the market” (Honor protection-debtors’ lists: 1.G 2.2 of judgments of
11/3/24, ES:TS:2024:1324, ES:TS:2024:1322; LG 2.4 of judgment of 11/1/24, , ES:TS:2024:64;
Revolving credit card-usury: 1.G4.4 of judgment of 15/2/23, ES:TS:2023:442; repeated in other
judgments, ES:TS:2023:5478, LG 2.2; ES:TS:2024:833 and ES:TS:2024:746).

Thus, equal treatment of plaintiffs in analogous situations is prefered to safeguard legal certainty
and give predictability to the judicial response. This standardization of judicial decisions is a
pragmatic solution that guarantees their coherence, facilitating the judicial task against the tedium
of resolving similar lawsuits individually, even if it is detrimental to a concrete assessment of the
different arguments and the varied evidentiary efforts in each process. Until recently, the appeal to
mass litigation as a special context whose efficient resolution requires an equal sclution for a
plurality of similar matters was concentrated in banking/financial and honor protection matters, but
recently the Spanish Supreme Court has extended this treatment to claims for damages caused by
the truck cartel.
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Mass competition damages litigation

The Spanish Supreme Court’s response to the truck cartel damages claims can only be understood
as the judicial reaction at the dawn of mass litigation of harm caused by anticompetitive conducts.
The Court has decreed a standard response to these claims, inspired by the principle of equality.
Exercising equal justice, the Court has resolved the downward standardization of damages awards.
Several milestones can be identified in the evolution of the Court’s jurisprudence on the case:

o At first, the rulings on appeals from the “first wave™ affirmed the entitlement of all claimants to
receive a minimum compensation, irrespective of the inadequacy of their assessment of the
overcharge.

e Subsequently, in more than two hundred orders handed down er masse, the Court has
mechanically extended the above solution to a number of similar disputes.

e Finally, in the judgments handed down last march deciding a new batch of appeals, the Court
subjected the claimants’ expert report to severe and rigorous criticism, revising the positive
assessment that several appellate courts had made of it, and prescribed an equal solution for all

claimants with reference to the rulings of the “first wave”.

Theoretically at least, it remains possible that in future rulings on this matter (including those
resolving the claims filed against Scania) the Supreme Court could find other expert reports
convincing. However, as long as this is not the case, the judicial estimate of the damage will be the
same for all (1.e., 5% of the purchase price of the cartelized vehicle).

Right of every claimant to a minimum compensation: the “first wave” judgments

In its initial rulings on damages compensation in the truck cartel, the Supreme Court did not
expressly allude to mass litigation. Even so, such character was present in the maritime reference
to the courts” facing “waves™ of claims, an expression which was repeated in many of them.

In “first wave” rulings (here) the Supreme Court established the right to damage compensation of
any claimant: the cartel caused harm to the purchasers of medium and heavy trucks, consisting in
the payment of a surcharge over the price that would have resulted had the infringement not
occurred. In addition, given the insufficiency and inadequacy of the calculation submitted by the
claimants (not a proper expert report, but a collection of data and information “heavily inspired” by
metadata studies on the harm caused by cartels), the Court ratified for all of them an estimate of the
harm in 5% of the purchase price of the cartelized trucks (plus interest from the time of purchase).
The Court ignored the manufacturers’ severe criticism of the pseudo-report submitted by the
claimants, considering that: “the evidentiary activity deployed by the plaintiff, specifically the
presentation of the expert report with the claim, despite the fact that said report is not convincing,
in this case and in view of the state of the matter and of the litigation when the claim was filed, can
be considered sufficient to rule out that the absence of sufficient proof of the amount of the damage
is due to the plaintiff’s inactivity” (LG 6.24 of ES:T8:2023:2492, which is repeated in the
remainder).

At that time, it remained to be seen what would happen with the claims based on true expert
reports (here), when some of them had been considered convincing by a good number of Courts
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and (although some of them had reduced the proposed calculation due to inaccuracies or
weaknesses detected). The Supreme Court has ruled on the matter in eight new judgments issued
on March 14, 2024 that resolve appeals filed against the judgments of the Provincial Courts of
Almeria, Alava, Caceres, Coruiia, Oviedo, Valladolid, and Zaragoza (Table 1) which I will delve
into in more detail later.

Table 1. Supreme Court judgments of March 14, 2024

N° Rapp. Reference Parties Judgment appealed I"I\.“Il[');lcks éfl/t‘)l;e end
370724 Sancho EN:TS:2024:1287 E‘:C fi.’%"d gzﬁgg ?;’(Q)lgzs’jssgﬁo2020:4760’ 4 €16.150,57
372/24 Vela  EN:TS:2024:1285 E.S.G.. v. Renauit ﬁ;ﬁ%ﬁjﬁ% i/o fo’uiiégiéggma 1 €3.906,58
37324 S ENTS 20041286 porm ™ e eI 3528 concrete, 255500
st S TS T Confs ALATSDISl G s
375/24 Candle EN:TS:2024:1289 gfgﬂif’;‘?im Valladolid 11/3/21, EN-APVA2021:357 €8.728,00

MAN Martin Verona (full) €56153.98

: Oviedo 15/6/21, EN:APO:2021:2181
376/24 Sancho EN:T3:2024:1291 Y v. Daimler Soto-Jove (8%) €5769 71 1 €3.606,07

Transportes Viana Alava 19/5/22, EN:APVI:2021:492 Villalain

377/24 Sancho EN:TS:2024:1292 . Bt (full) €120271,230 5 €17.836,31
Almeria 6/4/21, roll 185/20, Calero, ND
381/24 Sancho EN:TS:2024:1290 Fv. Renault Eifsiised 1 (€4,100)

As will be seen, the issues being tried are the same in the first seven rulings (in all of them the
claimant based his claim on the Caballer report), while the last one (ES:TS:2024:1290) exclusively
examined the claim’s rejection by the Almeria Provincial Court due to lack of standing to sue the
purchaser of a truck under a leasing confract (now it must take up the matter again to resolve the
rest of the issues raised).

Mass decisions on cassation appeals: inadmissibility and express dismissal of appeals

One demonstration of how the Spanish Supreme Court is handling the mass litigation context
resulting from the claims for damages caused by the truck cartel can be observed in the mass
resolutions of appeals through writs and orders.

In fact, between the judgments of last June and those of March of this year, the Supreme Court has
issued more than two hundred orders and rulings that definitively resolve the appeals filed: either
upholding the appeals and reversing the appealed judgments, or rejecting the appeals, on the
understanding that the issues raised had already been resolved in the judgments of June 2023. For
the time being, all the orders upholding appeals refer to seventeen rulings of the Valencia
Provincial Court that rejected claims on the grounds that they were time-barred (Table 2), which
lead the Supreme Court to return the proceedings so that the Court of Appeals can rule again on the
appeals.
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Table 2. Supreme Court Orders (Rapp. Sarazd) upholding cassation appeals

Valencia Provincial Court

% |

Date ECLI Parties Plaintiffs expert Tudgment
5/2/24  EN:TS:2024:1491A Grupo Bertolin SA v. MAN pseudo b B el |
De laRua)
19/2/24 EN:TS:2024:2131A Sv. AB Volvo Zunzuncgui i e
(Martorell)
19/2/24 ENTS:2024:2133A Transbenifayo SL v. DAF Pseudo e
(Andrew)
15/4/24 EN:TS:2024:4770A PMv. DAF Zunzunegui L0 EN-ARV-2020:4 750
(De la Rua)
5/2/24 EN:TS:2024:1467A B v. MAN Naider 121 BRARV0RlL0
(Andres)
19/2/24 EN:TS:2024:2125A ¥ and JR v- Daimler ND. - e
(Martorell)
19/2/24 En:TS:2024:2129A L v. AB Volvo Zunzunegui e
la Rua)
10/2/24 EN-TS:2024:2130A Tte"v. and Exc. Risuefio v. ND 2/2/21 EN:APV:2021:471 (De
Daimler la Rua)
19/2/24 EN:TS:2024:2127A Xirvella Trans Rius et al v. MAN ND 11216;{21/1 i; ENaEviaiilos s
19/2/24 EN:TS:2024:2128A Concret Unionv. AB Volvo ~ Zunzuncgui f’fg i; EN:APV:2021:929 (De
15/4/24 EN:TS:2024:4771A Concret Union et al v. MAN ~ Zunzunegui 3073721 EN:APV:2021:950
(Pedreira)
. 21/6/21
18/3/24 EN:TS:2024:3537A Mv. Daimler pseudo L Tl
15/4/24 EN:TS:2024:4768A Ttes. J. Villaescusav. MAN ~ Zunzunegui 2032 BN:ARV2071:9073
(De la Rua)
15/4/24 EN:TS:2024:4769A Cementos La Union v. AB Volvo ND 210 BT Ratiis
(Andrew)
3/12/21

15/4/24 EN:TS:2024:4767A Transrocamar v. Renault Trucks PQAxis ES:APV 2021 :4863(Martorell)

21/12/21 EN:TS:2024:3539A
(Martorell)

25/1/22 EN:APV:2022:109
(Martorell)

18/3/24 EN:TS:2024:3539A Transrocamar v. Volvo Trucks PQAxis

18/3/24 EN:TS:2024:3538A Transrocamar v. MAN PQAxXis

Although they are not published in CENDOJ, there are many inadmissibility orders of cassation
appeals. In them, the Court deems that the issues raised by the appellants were resolved in the
judgments of the “first wave”, closing the way to appeals against judgments handed down by
several provincial courts (Murcia, Palencia, Pontevedra, Soria, and Valencia) that had followed
only the judicial estimate of overcharge in 5% of the purchase price of the cartelized trucks.
Surprisingly, perhaps by mistake, the Supreme Court has also issued a dozen rulings rejecting
appeals filed against appellate judgments with higher estimates of the overcharge or even fully
estimating the quantification presented by the plaintiff (Table 3).

Table 3. Supreme Court rulings rejecting appeals against estimates higher than 5%
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(or judgments that fully upheld the claimant’s report)

Judgment appealed Date Parts Report  Reference

15/10/20 (ES:APA:2020:3024) Soler 22/11/23 J.v. AB Volvo pseudo  EN:TS:2023:15782A
15/6/22 (EN:APAL:2022:1026) Calero 10/4/24  Trans Fernan SL v. Traton PQAxis  6393/22
23/4/21(ES:APVI:2021:105) Guerrero 29/11/23 Xv. IVECO Caballer 4514/21

26/5/21 (ES:APCC2021:544) Gonzdlez o054 spisdy, Daimsler Caballer 7444/21

Floriano

15/1/21 (ES:APSS:2021:1) Hillinger ~ 29/11/23 Jcroitzu Elkartea SL et alv. Caballer 3727721

IVECO

22/6/21 (EN:APVA:2021:960) Martin Manuel Soto Rodriguez SL v.

Verona) 31/1/24 Daimler AG Caballer 8137/21
30/3/21 (ES:APZ:2021:864) Martinez 29/11/23 Carreras Grupo Logistico SA v. Caballer  3948/21
Areso IVECO

ngsffl (ES:APZ:2021:272) MArtinez 59,1193 Frio Aragon SLetal v.IVECO  Caballer 3941/21
iﬁfl (ES:APZ:2021:273)Martinez 131523 Pikolin SLv. IVECO Caballer 3928/21
16/12/21 (EN:APZ:2021:2724) Fernandez 14/3/24 Transportes Callizo SA et al v. Caballer  1119/22
Llorente IVECO

These rulings reflect the extensive activity of the Spanish Supreme Court in order to “massively”
dispose of the appeals filed in cassation. The underlying procedural dynamics can be explained by
the new regulation of civil cassation appeals imntroduced by Decree-Law 5/23, which introduced a
change in the processing of appeals filed after its entry into force, in an attempt to accommodate
the operation and processing of civil cassation to the “incessant increase in litigation™.

All of the above seemed to follow the idea -which, to a certain extent, was latent in the judgments
of the “first wave”- that the Supreme Court would not review the evidentiary assessment made by
the lower courts. Naturally, to the extent that the evaluation criteria of the hearings did not
coincide, this implied the existence of disparate judgments depending on the court that resolved
each appeal and the expert report used by the claimant. In some cases, with the same expert report
for the quantification of the overcharge, claimants obtained different awards depending on the
place where they had filed their claim. Although this disparity in the evidentiary assessment did not
go unnoticed, given the repetition and the massive nature of the claims, the limitations of the
cassation appeal procedure for the review of appellate judgments led to believe that the Supreme
Court would not review the disparate evidentiary assessments of the lower courts (here).

Downward egalitarianism: the judgments of March 14, 2024

Considering the truck cartel damage claims as part of mass litigation requires standardized and
uniform treatment for all claimants, an equal judicial response for all claimants. This provides legal
certainty and predictability for the interested parties, facilitating the courts’ tasks and reducing
litigiousness, as this should curb new lawsuits and reduce appeals. Since the outcome of the
judicial dispute can be anticipated, it makes no sense for the parties to continue litigating (or

appealing).

In order to reach the above situation, it was essential for the Supreme Court to correct any
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evidentiary assessment that had considered the expert report submitted by the claimants to be
convincing. This explains why, in its second set of rulings on the matter, the Court corrects the
evidentiary assessment of the lower courts. Its rulings place the principle of equality at its
frontispiece:

“the present case, immersed in a broader phenomenon, that of mass litigation, which forces the
reconsideration of the solutions usually adopted in another context of individual litigation, there
are a series of circumstances that lead us, for the sake of the principle of equal treatment of that
multitude of litigants (art. 14 EC), to enter into a minimal assessment of the suitability of the report
submitted by the plaintiff for the accreditation of the overpricing” (reproduced in LG 7.3
EN:TS:2024:1287; LG 2.2, EN:TS:2024:1285; LG 4.2, EN:TS:2024:1286, LG 4.2
EN:TS:2024:1288; LG 3.2 EN:TS8:2024:1289; LG 9.3 EN:TS:2024:1291; LG3.2
EN:TS:2024:1292).

In this context of mass litigation, the Supreme Court corrects the appellate courts’ assessment of
the expert evidence because:

“It is an unavoidable reality that there are thousands of proceedings in which
actions for damages are brought for the overcharge in the purchase of vehicles
affected by the “truck cartel”, in which the same report provided in the present
lawsuit by the plaintiff (prepared by Caballer, Herrerias and others) has been used
to calculate the overcharge, without prejudice to slight adaptations. In all these
cases, similar, if not identical, objections have arisen which, being predictable of all
the reports provided, have been assessed in different ways by the courts of first
instance: in some cases, these objections have been admitted, which has resulted in
the court’s estimation, recognizing an evidentiary effort; in others, the acceptance of
some of these objections has justified the court to make some adjustments to the
report and modify its conclusions; and in others, the objections have been rejected
and therefore the conclusions of the report have been accepted in their entirety. In
this context, being as we were saying very similar the objections raised in all those
lawsuits, this court of cassation, within its unifying functions of the judicial
interpretation and application of the legal system (arts. 123.1 of the Constitution, 53
and 56 of the Organic Law of the Judiciary and 1.6 of the Civil Code), it cannot
ignore the relevance of that disparity, which is not given by the singularity of what
was judged in each case, but by the disparity of criteria of the courts of instance on
the same questioned reality”

(reproduced m LG 7.3 EN:TS:2024:1287; LG 2.2, EN:'TS:2024:1285; LG 4.2, EN:'TS:2024:1286;
LG 4.2 EN:TS:2024:1288; LG 3.2 EN:TS:2024:1289; LG 9.3 EN:TS:2024:1291; .G 3.2
EN:TS:2024:1292)

In order to safeguard the principle of equality, unlike what happened with the compensation for the
damages in the paper envelopes cartel (in which the Supreme Court accepted different assessment
criteria of the same expert report — and, subsequently, different damages awards — by the Madrid
and Barcelona Courts, cf. ES:APM:2020:1 and ES:APB:2020:186), the Supreme Court now acts a
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judicial “third instance™ that reviews the evidentiary assessment criteria of the Provincial Courts.
To this end, it criticizes as illogical and erroneous their assessment of the expert report in the
appealed judgments and then, to the extent that it had already ruled on the quantum of
compensation in its “first wave” judgments, an extreme egalitarianism leads it to correct any
alternative estimate, ignoring the claimant’s evidentiary effort.

Necessity of an equal assessment of the expert report: “en masse” correction of the error of the
appellate courts

It 1s unusual for the Supreme Court to correct the assessment of evidence made by lower courts. In
this case, moreover, it is a “mass” correction of the evidentiary assessment: more than half of the
commercial courts that have ruled on truck cartel damages (42) and twenty provincial courts
considered the Caballer report to be convincing. The purpose of this “mass correction” is to

standardize the criteria for the evaluation of the expert report.

Based on the weaknesses and inaccuracies of the Caballer report (which it has, and I say this with
confidence, as I have collaborated with lawyers who used it as a quantification in their lawsuits),
its evaluation by the Supreme Court is presided over by the objective of giving equal treatment to
all claimants who use it as a basis for their claims, regardless of the court before which they
litigate.

The rigorous evaluation of the Caballer report by the Supreme Court contrasts with the
benevolence that it dispensed to the pseudo-expert report in the judgments of the “first wave™. The
High Court accepts the objections of the manufacturers, which leads it to discard it. It makes no
sense, and it would be irrelevant for me to examine here the objections raised by the Supreme
Court; in the end it is its decision that matters (“Roma locuta, causa finita™).

Even so, it is surprising that it considers illogical and erroneous the assessment of the report made
by a multitude of lower courts and that it ignores the detailed reasons in the appealed judgments
why the provincial courts considered the Caballer report to be convincing (e.g., A Corufla; LG 6 of
ES:APC:2021:21; Zaragoza, LG 8 of ES:APZ:2021:1426; and Valladolid, LG 7 of
ES:APVA:2021:357).

Apart from econometric juggling, given the temporal and geographical extension of the cartel
(which limited the possible geographical and temporal comparisons), it is difficult to think of a
better counterfactual to the cartelized market (medium and heavy trucks) than that of light trucks
(and vans). In other jurisdictions with more experience in this type of claims, markets much further
away from the cartelized market have been used for this purpose (KVR 66/08, Wasserpreise
Wetzlar) without detracting from the comparability.

It 1s also striking that the Supreme Court has criticized that the calculation of the overcharge in the
Caballer report 1s made “taking the gross prices of the manufacturers [...] for its subsequent
application to the final prices, without such automatic transfer being justified” when in other
passages of the judgments it points out -responding to the manufacturers- “if we start from a gross
price higher than the one that would have resulted from a competition not distorted by the cartel,
the final price will also be higher” (LG 5.20, ES:TS:2024:1286; ES:TS:2024:1288, repeated in
others). This is a gross contradiction, if one follows in its entirety the thesis on the “tidal effect” of
the truck cartel (to which the Court referred in the “first wave” judgments) any change in gross
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prices 1s passed on to net prices (“it is as if the tide lifts all the boats. Each of the boats may keep
rising and falling with the waves, but even the lowest boat is at a higher level and that’s the higher
prices truck buyers pay™), without the “dispersion in discounts™ altering that conclusion (here).

In the context of the truck cartel and with the difficulties involved in the quantification damages in
this case, apart from the possible defects, I believe that the Caballer report 1s a “reasonable and
technically founded hypothesis based on verifiable and not erroneous data” (1L.G 7.3,
ES:TS:2013:5819). The rigor of the evidentiary requirement applied by the Supreme Court is
excessive. In my humble opinion, it should be sufficient “fo propose a hypothetical, but acceptable
quantification”, “that is useful for the quantification of the damage, not that the proposed
estimate is incontrovertible at all points*, “a minimally founded quantification, even if the judge
has not granted it sufficient power of conviction” (as held by judge Eduardo Pastor “Actions
‘follow on’: the judicial estimate of the damage in the recent practice of Spanish case law™ Revista
Derecho Mercantil 317 (2020) 7). It was surely that same approach inspiring his assessment of the
Caballer report, fully uphelding the claim (e.g., ES:IMV:2019:1265, ES:.JMV:2020:5922).

Finally, the Supreme Court seems to forget that in the proceedings in which the appealed
judgments were issued, the Caballer report was the only attempt before the court to quantify the
overcharge. In its severe criticism of the report, the Supreme Court departs from its own doctrine
that ““it is not enough that the expert report provided by the infringing party merely questions the
accuracy and precision of the quantification made by the expert report carried out at the request of
the injured party, but it is necessary that it justifies a better-founded alternative quantification”
(LG 7.3 in fine, ES:TS:2013:5819).

Equality in the judicial estimation of the harm: 5% for all claimants

Having established the insufficiency and lack of conviction of the claimants® expert report, the
Supreme Court denies any possible judicial estimation of the harm that differs from the one it
mitially granted in the “first wave™ judgments. No half measures are possible.

Until recently, several provincial courts modulated their estimation of the overcharge and the
compensation awarded depending on the expert report submitted by the claimant, the Supreme
Court has now ruled that there is no room for variations in the judicial estimation if the claimant’s
quantification is not considered convincing. There is no room for variations in the judicial
estimation based on different expert reports submitted by the claimants if they are not considered
fully convincing, nor is it possible for the courts to consider any of the elements contained therein
to reach alternative estimates (something that I had argued in the past, e. g., here and here).
According to the Supreme Court, there is no deviation from this rule: “all other things being equal,
the percentage shall be a common 5% (LG 6.13 ES:TS:2024:1287 and LG 9.3 ES:TS:2024:1291).

On the other hand, in several of the appealed judgments, the Provincial Courts had estimated
percentages higher than 5% of the trucks’ purchase price. The Supreme Court lowers all the
estimates to that figure and orders that the judicial estimate be the same and, at least in this case, it
will always be 5% of the purchase price “as long as it is not proven that there are extraordinary
circumstances, specific to the case in question, that justify raising that minimum percentage” (1.G
6.13 ES:TS:2024:1287 and LG 9.3 ES:TS:2024:1291).
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In sum, despite the fact that the Supreme Court has emphasized the breadth and flexibility of the
judges” power to estimate the harm in these cases, it states unequivocally that this power cannot
entail different estimates of the overcharge: if the expert reports are not accepted, the estimate of
the damage must necessarily be the same for all claimants.

Judicial estimation "off the top of my head”

The judgments of the “first wave” upheld the judicial estimation of the harm as a power of the
courts that existed before the Damages Directive. Now the Supreme Court clarifies that “the
Judicial estimate has to be reasonable and the parameters or circumstances that are claimed to be
taken into consideration do not fulfil the function of verifying the exact appropriateness of the
quantification, but serve to show that it is reasonable and not arbitrary” (LG 6.13
ES:TS:2024:1287 and LG 9.3 ES:TS:2024:1291).

The 5% of the purchase price that has become the preponderant judicial estimate of the overcharge
of the truck cartel in the Spanish courts after several rulings of the commercial court 3 of Valencia
(ES:JMV:2019:34 and ES:JMV:2019:187). As I have said before:

“This estimate has no quantitative link with the truck cartel, since it is based on qualitative
references related to the characteristics of the infringement sanctioned by the Commission
(duration of the cartel, concentration and market share of the cartelists, high amount of fines) and
to the particularities of the cartelized goods, which are not very useful to inspire an objective
quantification of the eventual damage (see Almacén de Derecho 5/12/20). Even if reluctantly, the
common reference as ultimate foundation is the statistical information from academic metadata
studies on the damage produced by other cartels collected in the 2013 European Commission
Guide for the quantification of antitrust damages, pp. 48-49 (taken from the OXERA report,
Quantifying antitrust damages towards non-binding guidance for courts, pp. 90-92). The use of
this source for the quantification of the compensable harm (overcharge caused by the cartel)
presents numerous problems, the most obvious being that what is included therein is a wide range
of possible overcharges (ranging from 0% to 70%), thus laying the groundwork for disparity in any
harm estimate using this source. [...]

Without playing with numbers, and if one reads the explanations accompanying the table in the
OXERA report and in the European Commission’s Guide: “in the case of European-wide cartels,
which will be the ones affected by the European Commission’s decisions, it seems that presuming
that the cartel, taking into account operational and detection costs, has not sought a profit of at
least 10%, is a really conservative position as empirical evidence shows that the profit obtained is
usually substantially higher” (as warned by the judgment of the commercial court 1 of Alicante of
4/3122, PRR v. IVECO Spa. ES:IMA:2022:2175, par. 294 in fine).”

The 5% estimate was set in the absence of any attempt of quantification related to the case by the
first claimants, extending in a standardized manner as a uniform parameter that is used to resolve
successive claims regardless of the data and in the correctness of the models used by each of them”
(Almacén de Derecho 11/22/22).

The Supreme Court affirms that the estimation of the overcharge at 5% of the purchase price of the
cartelized truck is the foreseeable minimum (following “a generality of courts” and the Solomonic
solution of the CAT in Royal Mail/BT i its only judgment in the case, which I commented here).
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That was also the estimate accepted by the appellate courts that the Court ratified last year in the
judgments of the “first wave”, with no more basis than the “good eye” (more poetically the
commercial court 3 of Valencia, speaks of a “judicial estimate on the sky of luck”, par.165
ES:IMV:2022:9610). It is an imprecise and intuitive measure: neither little (“msignificant” or
“merely testimonial” says the Supreme Court) but nor much (it is less than a third of what the
mjured parties usually claim).

Future competition damages litigation

The solution prescribed by the Spanish Supreme Court for the compensation of damages caused by
the truck cartel exacerbates the principle of equality. In view of the impossibility of presenting a
convincing quantification of the overcharge caused by the cartel, it provides the parties and the
judges and courts with a uniform standard that gives an equal response to all claims. After last

March’s rulings, there is little relevant else to expect from the litigation and appeals on this case;
now it is possible to easily anticipate the judicial criterion, so it makes no sense for litigation to
continue. It is true that the claims filed against Scania are formally different from the previous
ones, butI do not see how a different solution can be reached with respect to them.

Finally, although the Supreme Court’s pronouncements are limited to damages caused by the truck
cartel, some lessons can be drawn from them for other cases of mass tort litigation.

Lessons for victims/complainants

Since the calculation of the overcharge in many of these cases is very difficult and the Supreme
Court has concluded that the judicial estimate of the damage must be the same for all those who do
not make a convincing quantification, the incentives to invest in evidentiary efforts above the
minimum established in each case are reduced. As I anticipated in a previous post: “any equal
Judicial estimate, which disregards variations in the evidentiary effectiveness of the claimants,
deters any investment in evidentiary activity/effort. Obviously, that effect is exacerbated if what is
extended to all claimants is the minimum estimate of the damage” (here).

In infringements such as the truck cartel in which “in addition to the difficulties inherent to the
quantification of the harm in competition cases referred to in paragraphs 17 and 123 of the
aforementioned Practical Guide, there are those derived from the special characteristics of the
truck cartel” (LG 6.11 of ES:T5:2024:1287, repeated in the rest of the judgments), it makes little
sense for the claimant to make an evidentiary effort above the minimum. Any additional effort will
not bring him any benefit, since the judicial estimate will be unique, fixed, and equal for all
claimants. This is the only realistic aspiration.

In addition, the minimum effort for the judicial estimation to proceed is determined by the
assessment made concerning the first claimants (“prior tempore, potior aestimatio™). In the case of
the truck cartel, given that the Supreme Court set a minimal effort in the “first wave” judgments,
any investment above the price of the pseudo-expert report is a waste. It 1s unclear whether the
criterion set then was due to a temporal circumstance (“the time when the claim was filed, so as not
to fall into a retrospective bias™, par. 6.19 of ES:TS:2023:2492) or if it extends to those cases of
modest amount of compensation claimed with respect to the cost of access to the data necessary for
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the calculation of the damage and the preparation of the expert report (par. 6.21 of
ES:T8:2023:2492, “Disproportion that would make the plaintiff’s legal claim clearly
uneconomical ). The latter seems to be the criterion according to most of the judgments that
judicially estimate the damage in the automobile cartel (see here), well-illustrated in the
affirmation by the Audiencia de Madrid that for the minimum damage to be estimated it is
sufficient: “that the plaintiff has tried, with more or less success in the choice of the expert, to
make a certain effort to reach a minimum standard of proof on the specific damage suffered and its
quantitative scope” (FD6 of judgment of 7/21/23, Maqueda Gallego and Alvarez v. Toyota,
ES:APM:2023:13066).

In the end, apart from the incentives in terms of the plaintiffs’ evidentiary effort (and the
limitations introduced for its assessment in a context of mass litigation), fixing by judicial
arbitration a minimum and conservative measure of compensation, completely disconnected from
the harm, may have the serious effect of dissuading injured parties from pursuing claims, thus
moving away from the objective of compensating the victims of the infringement.

Lessons for infringers/defendants

In view of the scenario drawn by the Supreme Court, the greater the difficulty in calculating
damages, the more the infringers should invest resources in refuting the claimants’® expert reports
and in arguing that the infringement did not cause harm (not in vain, the “no-harm infringement” is
an all too common defense i the experience in Spain, see here). This investment is crucial in the
initial phase, when the first claims are resclved (and when the plaintiffs” expert reports are
weaker), since what is decided then will affect the judicial standard to be projected in future
decisions. Given the existing disproportion in the means and resources of the parties, the
investment of resources by the infringers in proving the inaccuracies of the claimants’ expert
reports will pay off, allowing the compensation fixed by the courts to be reduced to a minimum.

In the case of the truck cartel, manufacturers will compensate 5% of the purchase price of the
cartelized trucks. Despite there are no compelling reasons to limit the estimate to that amount, that
1s the figure established by the Supreme Court for all claims. Moreover, it is unlikely that the
judicial estimation of the overcharge in the claims against Scania will be different (it was the same
cartel -see LG 2.2 of ES:TS:2024:1288-, the defendant’s report denies the existence of harm and
the claimants’ reports are usually very similar, so they will not be considered convincing either).

In the end, to the extent that the solution adopted by the Supreme Court limits to a minimum and
prudent overcharge (established by judicial arbitration) the maximum liability that infringers will
have to face, it not only encourages them to invest resources in making this figure as low as
possible, but also weakens the complementary function that compensation for damages should
have to dissuade infringers from committing new infringements.

Takeaways for the judicial estimation of the harm

The judicial estimation of the harm needs to be the same for all claimants. No variation is possible
according to variations in their evidentiary effort. According to the Supreme Court, the evidentiary
effort cannot determine variations in the judicial estimation of the harm. It must lead to a figure -
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unique- resulting from the legitimate judicial discretion. Equality requires that it is not possible for
different courts to make a different valuation of an expert’s report arriving at different judicial
estimates. Nor are different judicial estimates possible with respect to different expert reports.

In addition, the 5% of the purchase price as a measure of compensation has a remarkable
expansive power (even for other non-antitrust offenses, e.g. Dieselgate). That 1s the only possible
aspiration of the victims in the truck cartel after the judgments issued by the Supreme Court on
14/3/24. Without any solid supporting basis, the estimation of an overcharge of 5% of the purchase
price of the automobile is also the predominant one in the judgments on the damages caused by the
automobile cartel (see figures 1 and 2 with the compensation awarded by more than 70 commercial
courts and 17 Provincial Courts, although the particularities of the appeals due to the non-
appealability of the commercial courts judgments make the situation more complex to assess).

Figure 1. Compensation for damages caused by the automaobile cartel
(93 Orders/Judgments of Provincial Courts as of 1/5/24, 89% available
CENDOJ)

= 0% Dismiss

= Not Available

= 100% claimed

= Estimation 15% purchase
= Estimation 7% purchase
= Estimation 5% purchase

= Estimaction 3% purchase

Note: Includes the compensation awards that can be extracted from the numerous rulings of the
Provincial Courts on the inadmissibility of appeals.
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Figure 2. Damages Compensation inthe automobile cartel (494 commercial
court rulings as of 1/5/24, 65% available CENDOJ)

B

= Dismissal (0)

= Not Available

= 100% claimed

= Estimation 5%

= Estimation 7%
Estimation 10%

= Estimation 15%

= Estimation8%
Estimation 9%

= Estimation 3%

Estimation 2%

= Defendant acknowledge
1,33%

Conclusions

As has occurred in mass litigation in other matters, the Spanish Supreme Court has practised equal
justice in resolving claims for damages caused by the truck cartel. Given that there are
thousands of litigations in which there are similarities in the facts and applicable rules, the
prescription of a standardized and uniform solution ensures consistency and predictability in
judicial decisions and provides legal certainty.

The Spanish Supreme Court has used the “broad brush™ of the principle of equality in drawing the
judicial response to the truck cartel damages litigation. Based on the rulings handed down by the
Court last March, litigation, in this case, should decrease, as it is easy to anticipate the courts’
response: compensation of 5% of the purchase price of the cartelized truck for all claimants who
make a minimum effort to quantify the overcharge.

Regardless of the solution given teo this case, as [ have outlined in the final part of this post, the
“egalitarian tide” drawn by the Supreme Court provides undesirable incentives to claimants
and infringers. This makes it difficult for private enforcement of competition law — at least in
“mass litigation™ — to serve the purpose of deterring infringement, facilitating the claims of injured
parties, ensuring them full compensation for the harm suffered.

* The contributor serves as an academic consultant of CCS Abogados, the law firm representing
claimants in the judgments herein commented. The views and opinions expressed in this post are
his own, and do not necessarily reflect the position of CCS.
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2022 Aug-09 PM 12:21

U.S. DISTRICT COURT
N.D. OF ALABAMA

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION
h
IN RE: BLUE CROSS BLUE SHIELD } Master File No.: 2:13-CV-20000-RDP
h
ANTITRUST LITIGATION }
(MDL NO.: 2406) }
}

ORDER AWARDING SUBSCRIBER PLAINTIFFS’ COUNSEL
ATTORNEYS’ FEES AND EXPENSES

This matter is before the court on Subscriber Counsel’s Motion for Approval of Their
Attorneys’” Fees and Expenses Application. (Doc. # 2733). In the Motion, Subscriber Counsel seek
an order: (1) awarding attorneys’ fees in the amount of $626,583,372.10, and (2) awarding
reimbursement of costs and expenses in the amount of $40,916,627.90.

In accordance with the accompanying Order and Judgment Granting Final Approval of
Class Action Settlement and Appointing Settlement Administrator, Subscriber Counsel’s Motion
for Approval of Their Attorneys” Fees and Expenses Application (Doc. #2733) is GRANTED. It
is ORDERED as follows:

1. This Order incorporates by reference the definitions in the Settlement Agreement
dated October 16, 2020 (Doc. # 2610-2) (the “Settlement Agreement”) and all capitalized terms
not otherwise defined herein shall have the same meanings as set forth in the Settlement
Agreement.

2. The court has jurisdiction to enter this Order, over the subject matter of the
Subscriber Actions, and over all parties to the Subscriber Actions, including all Settlement Class

Members.
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3. Notice of Subscriber Counsel’s request for an award of attorneys’ fees and of costs
and expenses was provided to all Settlement Class Members who could be identified with
reasonable effort. The form and method of notifying the Settlement Class of the request for an
award of attorneys’ fees and expenses satisfied the requirements of Rule 23 of the Federal Rules
of Civil Procedure, due process, and all other applicable law and rules, constituted the best notice
practicable under the circumstances, and constituted due and sufficient notice to all persons and
entities entitled thereto.

4. Subscriber Counsel are hereby AWARDED attorneys’ fees in the amount of
$626.583.372.10. representing 23.47% of the Settlement Fund. The court FINDS this amount to
be fair and reasonable. Subscriber Counsel are FURTHER AWARDED $40.916,627.90 in
payment of litigation costs and expenses to be paid from the Settlement Fund, which sum the court
finds to be fair, adequately documented, reasonable, and necessary to the representation of the
Settlement Class.'

5. In making this award of attorneys’ fees to be paid from the Settlement Fund, the
court has applied the percentage of the fund method mandated by the Eleventh Circuit. Camden 1
Condominium Ass’n, Inc. v. Dunkle, 946 F.2d 768, 774 (11th. Cir. 1991). The court has found that
the attorneys’ fee award, which represents less than 23.5 percent of the $2.67 billion Settlement
Fund that has been created for the benefit of the Subscriber Class, falls within the lower half of the
“benchmark range™ of 20% to 30% established in this Circuit. In re Home Depot Inc., 931 F.3d
1065, 1076 (11th Cir. 2019). Moreover, although not required to do so, the court has cross-checked

the fee by examining the factors that the Eleventh Circuit has directed courts to consider when

! In accordance with the terms of the Settlement Agreement, approved Subscribers Counsel may apply for
up to $7 million from the Notice and Administration Fund to “reimburse plaintiffs” counsel’s actual and reasonable
fees and expenses incurred for Notice and Administration.” Settlement ¥ 28(h). These costs and expenses will be
reimbursed from the Notice and Administration Fund, not the common fund generated for the Class.

2
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evaluating a fee award. Faught v. American Home Shield Corp., 668 F.3d 1233, 1242-43 (11th
Cir. 2011). Such a cross-check shows that the award is fully supported by those factors:

(a) The Settlement has resulted in a substantial monetary award and in
significant injunctive relief for the class;

(1) The Settlement has created a common fund of $2,670,000,000 in
cash that is to be paid within 30 calendar days of the Effective Date of the Settlement pursuant to
the terms of the Settlement Agreement, distributed to authorized claimants in accordance with the
Plan of Distribution that has been approved by this court, and which will benefit the members of
the Subscribers Class; and

(1)  The Settlement also provides historic, transformative, pro-
competitive injunctive and equitable relief that will greatly benefit the members of the Subscribers
Class;

(b) The case presented a myriad of difficult factual issues, requiring substantial
discovery to resolve, including the production of millions of pages of documents and the taking of
scores of depositions;

(c) The case raised novel and complex legal questions;

(d) Through August 15, 2020, Subscribers Counsel had already devoted
434,054.6 hours to litigating the complex factual and contested legal questions presented in the
Subscriber Actions, which had resulted in a lodestar of $194,226,321.65;

(e) Subscriber Counsel are among the most experienced litigators in the
country, and they conducted the litigation and worked to achieve the Settlement with skill, zeal,
and expertise;

® The fee 1n this case was contingent upon obtaining relief for the Class, and

there was a significant risk that Subscriber Counsel would recover nothing;

3
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(g) Given the enormous commitments of time and resources, as well as the
significant risk entailed in developing and litigating this case, few attorneys would have been
willing to take it on;

(h) This private enforcement action required a substantial commitment of time,
personnel, and other resources to this case effectively precluded Subscriber Counsel from other
cmployment;

(1) The amount of attorneys’ fees awarded and of costs and expenses to be paid
from the Settlement Fund are fair and reasonable and consistent with awards in similarly complex
cases; and

O Although the use of the lodestar cross-check is not required in this Circuit,
In re Home Depot, 931 F.3d at 1091 n.25, the court nevertheless undertook that analysis. As the
expert testimony presented in support of the Fee Motion confirms, the lodestar multiplier of 3.23
that the award represents would be fully consistent with the multipliers that courts have found
reasonable in similarly complex mega-fund cases.

6. In making this $40,916.,627.90 award of litigation costs and expenses to be paid
from the Settlement Fund, the court has considered and found that:

(a) The recovery of costs and expenses is authorized by the Settlement
Agreement;

() Those costs and expenses have been adequately documented and reviewed
by the Special Master appointed by the court; and

(c) Those costs and expenses were both reasonable, necessary, and incurred for
the benefit of the Settlement Class.

7. Due and adequate notice has been given to the members of the Settlement Class in

satisfaction of the requirements of Rules 23(c)(2) and 23(e)(1) of the Federal Rules of Civil
4
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Procedure and Constitutional Due Process, stating that Subscriber Counsel may submit a fee and
expense application seeking an award of attorneys’ fees plus reimbursement of expenses up to a
combined total of 25% of the $2.67 billion fund, i.e., $667,500,000, and the court has concluded
that no meritorious objections to the requested attorneys’ fees and expenses were raised.

8. In early 2022, the court received Special Master Ed Gentle’s in camera Report, and
subsequent Supplement (containing the comments of impacted Counsel), making a
recommendation regarding the allocation of the common benefit recovery among Subscriber and
ASO Counsel.

a. Special Master Gentle conducted an innovative interview process which
allowed each impacted Law Firm to describe for the Special Master what it did to advance the case
and how its services might have been unique compared to those of others.

b. The court finds that the approach taken by the Special Master, in (1)
compiling the time, capital and expense records that provided the data for the Report, and (2)
weighting the data among the lawyers in the Report, was transparent and objective. The
objectiveness of this approach was corroborated by the overwhelming support for the Report from
impacted Counsel. As one commenter stated,

We want[] to commend the Report. It is obviously the result of careful and

thoughtful work of you and your staff. The interview process that yvou conducted

gave voice to the Firms that usually remain unseen in these cases, and it allowed

Leadership and your office to probe into a Firm’s accomplishments and

contributions in order to assess their contributions to the case holistically. The

Report was particularly innovative in this regard, and provides a robust record to

support the (common benefit) allocation. That is in addition to the prowess of your

accounting team that contemporancously reviewed and audited the time and scores

of 70+ law firms from more than 8 years. The proposed allocation is buttressed by
both economic and objective suppott.

C. The court concludes that the allocation recommended in the in camera

Report is fair and reasonable, and is hereby APPROVED.
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& The court takes notice of its previous Orders regarding protocols for Plaintiffs
Counsel time and expense submissions. (Docs. # 80 and 163). With Subscriber and ASO
Counsel’s duties with respect to this MDL, other than with regard to implementing the Subscriber
and ASO Settlement with the Blue Cross Blue Shield Entities, being completed, the court hereby
RELIEVES Subscribers and ASOs Counsel of any further obligations under these time and
expense Orders. The court notes, however, that there will be additional time keeping by Subscriber
and ASO Counsecl in connection with the Settlement itself. These submissions will be reviewed by
the Special Master and the Settlement Proponents.

10.  Any appeal or any challenge affecting this court’s approval regarding any
attorneys’ fees and expense application SHALL in no way disturb or affect the finality of the
Judgment.

11.  The court retains exclusive jurisdiction over the parties and the Settlement Class
Members for all matters relating to this Settlement, including the administration, interpretation,
effectuation or enforcement of this Order.

12.  Inthe event that the Settlement is terminated or the Effective Date of the Settlement
otherwise fails to occur, this Order shall be rendered null and void to the extent provided for in the
Settlement Agreement.

DONE and ORDERED this August 9, 2022.

p e

R DAVID PROCTOR™
UNITED STATES DISTRICT JUDGE
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[PUBLISH]
An the

United States Court of Appeals
For the Eleventh Ctrenit

No. 22-13051

IN RE: BLUE CROSS BLUE SHIELD ANTITRUST LITIGATION
MDL 2406

2:13-cv-20000-RDP

GALACTIC FUNK TOURING, INC,,

AMERICAN ELECTRIC MOTOR SERVICES, INC.,
CB ROOFING, LLC,

PEARCE, BEVILL, LEESBURG, MOORE, P.C.,
PETTUS PLUMBING & PIPING, INC., et al.,

Plaintiffs-Appellees,

TOPOGRAPHIC, INC.,
EMPLOYEE SERVICES INC.,
HOME DEPOT US.A., INC.,
JENNIFER COCHRAN,
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2 Opinion of the Court 22-13051

AARON CRAKER,
DAVID G. BEHENNA,

Interested Parties-Appellants,

VEYSUS

ANTHEM, INC.,

EXCELLUS HEALTH PLAN, INC,,

d.b.a. Bxcellus BlueCrossBlueShield,

PREMERA BLUE CROSS,

BLUE CROSSBLUE SHIELD OF ARIZONA,
HEALTH CARE SERVICE CORPORATION, et al.,

Defendants-Appellees.

Appeals from the United States District Court
for the Northern District of Alabama
D.C. Docket No. 2:13-cv-20000-RDP

Before WILLIAM PRYOR, Chief Judge, ABUDU, Circuit Judge, and
BARBER, ™ District Judge.

* Honorable Thomas P. Barber, United States District Judge for the Middle
District of Florida, sitting by designation.

174



USCA11 Case: 22-13051 Document: 228-1 Date Filed: 10/25/2023 Page: 3 of 45

22-13051 Opinion of the Court 3

WILLIAM PRYOR, Chief Judge:

This appeal requires us to determine whether the district
court abused its discretion in approving a settlement agreement for
a multi-district antitrust class action against the Blue Cross Blue
Shield Association and its member plans. One objector, Home De-
pot U.S.A,, Inc., contends that the settlement violates public policy
by releasing prospective antitrust claims and violates due process
and class-action rules by allowing the same counsel and class rep-
resentatives to represent both an injunctive class and a damages
class. Another objector, Topographic, Inc., argues that the district
court misapplied the law and clearly erred in its factual findings in
allocating the settlement fund between different groups of claim-
ants. A third objector, David Behenna, contends that the district
court erred in determining that the class counsels’ fees were rea-
sonable. And the final objectors, Jennifer Cochran and Aaron
Craker, argue that the district court erred in allowing the settle-
ment to treat the unclaimed settlement funds of employers differ-
ently than the unclaimed funds of employees and in approving a
plan of distribution that fails to address the employers” disburse-
ment obligations under the Employee Retirement Income Security
Act of 1974 (ERISA). Because the district court did not abuse its
discretion, we affirm.

I. BACKGROUND

The Blue Cross Blue Shield Association is a national health
insurance company that owns and licenses its federal trademarks
to local member plans and affiliated entities. The Association, its
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member plans, and the affiliated entities together make up what is
known colloquially as Blue Cross.

Over a decade ago, subscribers who bought health insurance
filed a class action against Blue Cross, alleging that it violated the
Sherman Antitrust Act, 15 U.S.C. §§ 1-3, by restricting the member
plans” ability to compete. The initial complaint sought to certify a
class action and was the first of many filed across the country. See
Complaint, Cerven v. Blue Cross & Blue Shield of North Carolina, No.
5:12-cv-17 (W.D.N.C. Feb. 7, 2012). Healthcare providers also filed
antitrust claims against Blue Cross.

The actions against Blue Cross were consolidated in multi-
district litigation in the Northern District of Alabama and split into
two tracks: one for subscribers and another for providers. This ap-
peal concerns the subscriber-track litigation. In their consolidated
complaint, the subscribers alleged that Blue Cross allocated geo-
graphic territories, limited member plans’ competition by mandat-
ing a minimum percentage of business under the Blue Cross brand
for each member doing business inside and outside their territories,
restricted the right of member plans to be sold to companies out-
side the Association, and agreed to other ancillary restraints on
competition. The subscribers sought money damages, treble dam-

ages, restitution, and injunctive relief.

In 2018, the district court granted partial summary judgment
for the subscribers, ruling that, under section 1 of the Sherman Act,
a per se standard applied to Blue Cross’s alleged “aggregation of
competitive restraints.” In re Blue Cross Blue Shield Antitrust Litig.,
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308 F. Supp. 3d 1241, 1267 (N.D. Ala. 2018). This ruling treated the
challenged aggregated restraints as “necessarily illegal.” Id. at 1259
(quoting Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S.
877, 886 (2007)). The district court did not rule on the standard that
would govern individual restraints if considered separately. Id. at
1258.

Amid the ongoing litigation, the subscriber-track plaintiffs
and Blue Cross began settlement discussions. Starting in 2017, a
court-appointed special master assisted with the negotiations and
held dozens of meetings and conference calls. The parties reached
a settlement agreement after years of negotiations.

The settlement agreement divided the subscriber-track
plaintiffs into two groups: a damages class under Federal Rule of
Civil Procedure 23(b)(3) and an injunctive relief class under Rule
23(b)(2). The damages class includes “All Individual Members (ex-
cluding dependents and beneficiaries), Insured Groups (including
employees, but excluding non-employee Members), and Self-
Funded Accounts (including employees, but excluding non-em-
ployee Members) that purchased, were covered by, or were en-
rolled in a Blue-Branded Commercial Health Benefit Product.” The
injunctive class includes “all Individual Members, Insured Groups,
Self-Funded Accounts, and Members that purchased, were covered
by, or were enrolled in a Blue-Branded Commercial Health Benefit
Product sold, underwritten, insured, administered, or issued by
any Settling Individual Blue Plan during the Settlement Class Pe-
riod.” The two classes almost completely overlap in membership.
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The main difference is that the injunctive class includes beneficiar-
ies and dependents of employees, and the damages class does not.

The damages class and the injunctive class include both
“fully insured accounts” and “self-funded accounts.” Fully insured
accounts buy health insurance from Blue Cross, which as the in-
surer pays enrollees’ medical costs, bears the risk that enrollees’
claims will exceed premiums, controls the benefits structure,
makes coverage decisions, and provides administrative services.
The settlement class period for the fully insured claimants is Feb-
ruary 7, 2008, through October 16, 2020.

Self-funded accounts do not buy health insurance. They in-
stead purchase administrative services and unbundled products like
vision, dental, and stop-loss insurance from Blue Cross. Self-funded
accounts self-insure for healthcare costs, so the employer, not Blue
Cross, pays for its employees’ healthcare costs at Blue Cross rates.
The self-funded account employees might contribute to their pre-
miums or to the cost of the products purchased by their employer.
The parties and the district court refer to the self-funded claimants
as “self-funded,” “self-insured,” and “ASOs” interchangeably. In
July 2019, self-funded counsel and a self-funded claimants’ class rep-
resentative were appointed to represent separately the self-funded
claimants during the settlement negotiations. The settlement class
period for the self-funded claimants is September 1, 2015, through
October 16, 2020.

The parties first negotiated injunctive relief that requires
Blue Cross to make structural reforms to increase competition
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between its members. The structural changes include eliminating
the “National Best Efforts Requirement,” which restricted the
member plans’ ability to market under other brands; allowing
member plans to submit competing bids that were previously pro-
hibited; restricting the application of the “Local Best Efforts Re-
quirement,” which required each member plan to generate a cer-
tain percentage of its revenue within its geographic service area us-
ing the Blue Cross brand; restricting the conditions that Blue Cross
may place on acquisitions of member plans; eliminating several re-
strictions that Blue Cross had placed on contracts between self-
funded accounts and healthcare providers; and restricting Blue
Cross’s ability to include “Most Favored Nation-Differential”
clauses in contracts with providers. Other features of Blue Cross’s
structure, like the Exclusive Service Area policy, are allowed to re-
main in place post-settlement. The settlement agreement also es-
tablishes a monitoring committee to oversee compliance with the
structural changes dictated by the agreement. The monitoring
committee is charged with mediating certain disputes and review-
ing certain rule changes that Blue Cross may make during the five-
year monitoring period following approval of the settlement.

The parties next negotiated relief for the damages class that
creates a common fund of $2.67 billion to pay damages, provide for
notice and administration, and pay attorneys’ fees and costs. The
subscribers engaged Kenneth Feinberg, a respected mediator in the
field of settlement allocations, to help determine an appropriate al-
location of the settlement fund between the fully insured claimants
and the self-funded claimants. The settlement provides a plan of
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distribution that allocates 93.5 percent of the net settlement fund
to the fully insured claimants and 6.5 percent to the self-funded
claimants. This allocation is based on several factors, including the
relative volume of payments by the fully insured claimants and the
self-funded claimants, the strength of their respective claims, the
shorter self-funded damages period, and the premiums paid for
fully insured coverage in contrast with the administrative fees
charged for self-funded accounts.

The plan of distribution provides a method for calculating
damages for each kind of claimant. For fully insured claimants, the
actual premiums paid by individual members and insured groups
will be used to determine the pro-rata share of the fully insured
claimants’ net settlement fund for each member and group. Indi-
viduals collect all their pro-rata share. The damages for fully in-
sured groups, which include employers and employees, require
further calculations. For fully insured groups in which the em-
ployer makes a claim and no employees do so, the employer will
receive that group’s entire pro-rata distribution. If any employee
makes a claim, the group’s pro-rata share must be allocated be-
tween the employer and any claiming employees. The settlement
agreement does not relieve employers of any ERISA obligations,
including any fiduciary obligation to distribute claims proceeds to
their employees.

Because both fully insured employers and employees can
bear a portion of the burden of the premiums paid, the plan of dis-
tribution includes a default option for apportioning premiums
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between fully insured employers and employees. Employees may
decline to consent to the default option if they paid a higher contri-
bution percentage than the default option and can provide proof
supporting that higher percentage to the settlement administrator
for approval. If an employee files a claim but his employer does not,
the employee will receive credit for only his portion of the pre-
mium. Any money not claimed by employees is reallocated back
to the employer. Any money not claimed by an employer is reallo-
cated back to the fully insured claimants” net settlement fund.

For self-funded claimants, disbursements are allocated be-
tween employers and employees based on the estimated share of
the administrative fees paid by each. The plan of distribution also
creates a default option for self-funded accounts from which em-
ployees may opt out by presenting proof that they paid more
money than the default option provides. The settlement agree-
ment does not relieve self-funded employers from any ERISA obli-
gations they have when distributing settlement funds to employ-
ees.

In addition to paying damages, the settlement fund pays at-
torneys’ fees and costs. The parties agreed that the subscribers’
counsel could seek a combined fee and expense award up to 25 per-
cent of the $2.67 billion settlement fund. Counsel filed a petition
seeking that full amount, with the attorneys’ fees accounting for
23.47 percent and incurred expenses accounting for the remainder.
This request was supported by a declaration of counsel, a
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declaration by the special master, and two expert reports that at-
tested that the requested award was reasonable.

In exchange for the relief described above, the subscribers,
on the effective date, release all claims “based upon, arising from,
or relating in any way to” (i) the “factual predicates of the Sub-
scriber Actions” as described in the relevant subscriber-track com-
plaints from the beginning of time through the effective date; (ii)
“any issue raised in any of the Subscriber Actions by pleading or
motion;” or (i) “mechanisms, rules, or regulations” adopted by
Blue Cross that are “within the scope” of the settlement’s structural
relief provisions and “approved through the Monitoring Commit-
tee Process during the Monitoring Period.”

Post-settlement, subscribers may still sue Blue Cross, de-
pending on the claim and whether the subscriber opted out of the
agreement. Subscribers retain their right to pursue claims relating
to coverage, benefits, and administration of claims that are not
“based in whole or in part on the factual predicates of the Sub-
scriber Actions or any other component” of the released claims.
Those opting out of the settlement may bring claims for individual
injunctive or declaratory relief, except that injunctive class opt-outs
may not seek indivisible injunctive relief. A self-funded claimant
who opts out retains the right to seek some individual injunctive
or declaratory relief as defined by the settlement agreement.

After the subscribers moved for final approval of the settle-
ment agreement, the district court conducted a two-day fairness
hearing and heard arguments in support of the agreement and
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from objectors. Home Depot, a self-funded claimant and an opt-
out from the damages class, objected to the scope of the release on
the ground that it permits illegal conduct and violates public policy.
Topographic, a self-funded claimant, objected to the allocation per-
centages between the fully insured claimants and the self-funded
claimants as well as the self-funded claimants’ shorter class period
of five years.

The district court held another hearing to consider the
Topographic objection to the allocation and allowed expert testi-
mony and cross-examination. Before that hearing, Topographic
sought to discover communications between the fully insured
claimants’ counsel and the self-funded claimants’ economic expert
witness, Dr. Joseph R. Mason. The district court denied the discov-
ery request based on the common-interest privilege.

Individual class members also raised objections. Behenna, an
individual class member, objected to the attorneys’ fees request
and argued that the settlement required the district court to use the
lodestar methodology to determine the reasonableness of the at-
torneys’ fees because the subscribers’ claims arose under a fee-shift-
ing statute and because the case was not a common fund case.
Cochran and Craker, employees of fully insured employers, ob-
jected to the plan of distribution allocating unclaimed employee
funds to their employer.

Finally, the Department of Labor, a nonparty, filed a state-
ment of interest in response to the proposed settlement agreement.
The Department did not object to the settlement, but it expressed
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concerns that the settlement agreement might affect employers’
and plan fiduciaries’ obligations under ERISA. Specifically, the De-
partment was concerned that the settlement did not account for
ERISA at all.

The district court overruled all objections, rejected the con-
cern raised by the Department of Labor, and approved the settle-
ment agreement. In a separate order, it approved the subscriber
counsel’s attorneys’ fees and expenses request. The district court
also determined that there was “no just reason for delay in the en-
try of [the] Final Order and Judgment” and severed the subscriber
action from unrelated, still-pending claims in the provider track lit-
igation. The district court certified its order for appeal under Fed-
eral Rule of Civil Procedure 54(b). See Jenkins v. Prime Ins., 32 F.4th
1343, 1345 (11th Cir. 2022) (permitting appealable judgment as to
fewer than all claims).

II. STANDARD OF REVIEW

We review the approval of a class action settlement agree-
ment for abuse of discretion. Day v. Persels & Assocs., 729 F.3d 1309,
1316 (11th Cir. 2013). Because “determining the fairness of the set-
tlement is left to the sound discretion of the trial court, we will not
overturn its decision absent a clear showing of abuse of that discre-
tion.” In re Equifax Inc. Customer Data Sec. Breach Litig., 999 F.3d
1247, 1273 (11th Cir. 2021) (alteration adopted) (citations and inter-
nal quotation marks omitted). “A district court abuses its discretion
if it applies an incorrect legal standard, follows improper proce-
dures in making the determination, or makes findings of fact that
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are clearly erroneous.” Chi. Trib. Co. v. Bridgestone/ Firestone, Inc.,
263 F.3d 1304, 1309 (11th Cir. 2001).

II1. DISCUSSION

We divide our discussion into four parts. First, we address
the issues raised by Home Depot. Second, we address the issues
raised by Topographic. Third, we address Behenna’s appeal. And
last, we address the issues raised by Cochran and Craker.

A. Home Depot

Home Depot makes three arguments on appeal. It first ar-
gues that release of prospective claims violates public policy, per-
petuates clearly illegal conduct, and exceeds the identical-factual-
predicate doctrine. It next argues that allowing the injunctive class
and the damages class to be represented by the same counsel and
class representatives violates Federal Rule of Civil Procedure 23(a)
and the Due Process Clause of the Fifth Amendment. And it finally
contends that intraclass conflicts within the injunctive class violate
Rule 23(a). None of these arguments persuade us that the district
court abused its discretion.

1. The District Court Did Not Err by Approving the
Release of the Injunctive Class Members” Claims.

We reject Home Depot’s arguments that the district court
abused its discretion when it approved the release provision of the
settlement agreement. First, no public policy prohibits prospective
releases in antitrust cases. Second, the release does not perpetuate

clearly illegal conduct. Third, the release provision permissibly
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releases only claims based on an identical factual predicate to the
underlying litigation.

a. The Release Does Not Violate Public Policy.

Home Depot argues that the release provision violates pub-
lic policy because the antitrust laws depend on private enforce-
ment, and prospective releases undermine that regime. But re-
leases of future claims are an important part of many settlement
agreements. See, e.g., Adams v. S. Farm Bureau Life Ins., 493 F.3d
1276, 1286 (11th. Cir. 2007); In re Literary Works in Elec. Databases
Copyright Litig., 654 F.3d 242, 247-48 (2d Cir. 2011); Oswald v.
McGarr, 620 F.2d 1190, 1198 (7th Cir. 1980). And releases are com-
monly approved and enforced in class actions. See Fager v. Centu-
ryLink Commc’ns., LLC, 854 F.3d 1167, 1176 (10th Cir. 2016)
(“[Tnherent in the nature of a class-action settlement is the release
of the claims of every class member (except those who opt out).”).
The antitrust context is no different.

We have approved prospective releases of antitrust claims.
For example, in In re Managed Care, 756 F.3d 1222, 1235-37 (11th
Cir. 2014), we affirmed the approval of a settlement agreement that
included a release of future antitrust claims arising from the same
conduct. We have also reversed a refusal to enforce a “broad” re-
lease that extended to “any and all causes of action . . . of whatever
kind, source, or character that are related to matters addressed in
the class action, including antitrust and other statutory and com-
mon law claims.” Thomas v. Blue Cross and Blue Shield Ass’n, 594 F.3d
814, 822 (11th Cir. 2010) (internal quotation marks omitted). And
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our predecessor court upheld the approval of an antitrust settle-
ment that included a release of future claims. In re Chicken Antitrust
Litig. Am. Poultry, 669 F.2d 228, 234 (5th Cir. Unit B 1982). It men-
tioned the importance of “total peace” for defendants in any settle-
ment and stated that the release of future claims was important for
the antitrust settlement at issue specifically. Id. at 238.

Our sister circuits have approved and enforced prospective
releases in antitrust cases too. The Second Circuit has approved
broad releases in antitrust settlement agreements and explained
that “[bJroad class action settlements are common, since defend-
ants and their cohorts would otherwise face nearly limitless liability
from related lawsuits in jurisdictions throughout the country.”
Wal-mart Stores, Inc. v. Visa U.S.A., Inc., 396 E.3d 96, 106 (2d Cir.
2005). The Seventh Circuit has also approved releases in antitrust
settlements when the release involved claims based on conduct
central to the underlying litigation, even if they were ongoing after
the effective date of the settlement agreement. See, e.g., MCM Part-
ners, Inc. v. Andrews-Bartlett & Assocs., 161 F.3d 443, 448—49 (7th Cir.
1998). Public policy does not categorically prohibit releases of fu-
ture antitrust claims.

Home Depot cites authorities that rejected releases for over-
breadth, but those authorities are inapposite. For example, in one
decision, the Supreme Court rejected a release in an international
commercial arbitration agreement that completely barred the ap-
plication of the Sherman Act. Mitsubishi Motors Corp. v. Soler Chrys-
ler-Plymouth, Inc., 473 U.S. 614, 616 (1985). The Court said that if
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the choice-oflaw clause in the arbitration agreement worked in
tandem with the choice-of-forum clause to require all antitrust
claims to be decided under Swiss law instead of the Sherman Act,
it would constitute “a prospective waiver of a party’s right to pur-
sue statutory remedies for antitrust violations” that would be
“against public policy.” Id. at 637 n.19. The Court was concerned
about the complete absence of a statutory remedy for any antitrust
violation: it was possible that, under the arbitration agreement, the
Sherman Act would never apply, no matter what the antitrust
claims were or when they accrued. The Court did not hold that
every prospective release of antitrust claims would violate public
policy; it stated only that categorically barring parties from seeking
relief under the Sherman Act regardless of the underlying claim
would violate public policy. Similarly, in Redel’s Inc. v. General Elec.
Co., our predecessor court held that a general release in a franchise
agreement could not bar antitrust claims arising after the effective
date of the agreement because of public policy concerns. 498 F.2d
95, 99-100 (5th Cir. 1974). The release in Redel’s was broad—it re-
leased “all claims, demands, contracts, and liabilities.” Id. at 98 (in-
ternal quotation marks omitted). And the court held that if it were
to bar claims arising from later antitrust violations without any fac-
tual or temporal limitation, the release would violate public policy.
Id. at 99.

The release in this appeal is limited and affects the rights of
only some private individuals to sue Blue Cross, and it does not
affect public enforcement of the antitrust laws. Private enforce-

ment is only one mechanism by which federal antitrust laws may
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be vindicated. The government may also enforce the antitrust laws
against companies like Blue Cross. 15 U.S.C. §§ 15a, 15c, 15f. And
the settlement agreement does not bar the Department of Justice
or state attorneys general from pursuing civil claims or criminal
charges against Blue Cross. Home Depot’s concern that the release
will undermine the enforcement of the antitrust laws is overstated.

b. The Release Does Not Perpetuate Clearly Illegal
Conduct.

Home Depot argues that the settlement should not have
been approved because it perpetuates “clearly illegal conduct” by
allowing the continuation of the Exclusive Service Area policy. In
the antitrust context, a settlement agreement may perpetuate con-
duct when its illegality is uncertain. Bennett v. Behring Corp., 737
F.2d 982, 987 (11th Cir. 1984). The classification of the conduct is
crucial.

Under section 1 of the Sherman Act, two standards govern
the review of challenged conduct: the per se rule and the rule of
reason. Fed. Trade Comm™nv. Ind. Fed’n of Dentists, 476 U.S. 447, 457—
58 (1986). Conduct governed by the per se rule “unequivocally” vi-
olates the Sherman Act. Consultants &~ Designers, Inc. v. Butler Serv.
Grp., Inc., 720 F.2d 1553, 1562 (11th Cir. 1983). Per se violations
clearly restrain competition. Id. at 1561. The “rule of reason,” in

contrast, governs conduct that does not per se violate the Act. Ind.
Fed’n of Dentists, 476 U.S. at 457-58. “Under the rule of reason, the
test of legality is whether the restraint imposed is such as merely
regulates and perhaps thereby promotes competition or whether it
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is such as may suppress or even destroy competition.” Levine v.
Cent. Fla. Med. Affiliates, Inc., 72 F.3d 1538, 1551 (11th Cir. 1996)
(quoting Chi. Bd. of Trade v. United States, 246 U.S. 231, 238 (1918)
(internal quotation marks omitted)). Conduct subject to the rule of
reason does not necessarily violate the Sherman Act: a plaintiff
must prove its anticompetitive effect. Id. So long as the conduct
perpetuated under a settlement agreement does not per se violate
antitrust law, the settlement may be approved, even if the perpet-
uated conduct might not withstand scrutiny under the rule of rea-
son. Bennett, 737 F.2d at 987.

The district court did not abuse its discretion. Home Depot
offers no evidence that the Exclusive Service Area policy is a per se
violation of the Sherman Act. It instead argues that the district
court already ruled that the Exclusive Service Area policy is subject
to the per se rule. But the district court never made that ruling. It
ruled only that the aggregation of all the challenged restraints con-
stituted a per se violation of antitrust law; it did not rule that any
individual restraint constituted a per se violation. Because Blue
Cross materially changed its system by adding procompetitive fea-
tures and eliminating some anticompetitive features, the district
court concluded that the post-settlement system, which included
the Exclusive Service Area policy, would not be clearly illegal. Its
perpetuation was “no bar to approval.” Id.

190



USCA11 Case: 22-13051 Document: 228-1 Date Filed: 10/25/2023 Page: 19 of 45

22-13051 Opinion of the Court 19

c. The Release Covers Only Claims Based on an
Identical Factual Predicate.

Home Depot argues that the settlement exceeds the limits
of the identical-factual-predicate doctrine because it releases claims
arising from “any issue raised in any of the Subscriber Actions by
pleading or motion” and from “mechanisms, rules, or regulations”
by the individual plans and the Association, within the scope of the
settlement agreement as approved by the monitoring committee.
Home Depot argues that this language exceeds the identical factual
predicate because it requires only some overlap with a fact or issue
raised in the litigation.

In its review of a settlement, “a court may permit the release
of a claim based on the identical factual predicate as that underlying
the claims in the settled class action.” Matsushita Elec. Indus. Co. v.
Epstein, 516 U.S. 367, 377 (1996) (citation and internal quotation
marks omitted). Under the identicalfactual-predicate doctrine, a
settlement agreement may release claims that share a common nu-
cleus of operative fact with the claims in the underlying litigation.
See Adams, 493 F.3d at 1289. In practice, the doctrine mirrors res
judicata: a release may lawfully bar later actions arising from the
same cause as the settled litigation. TVPX ARS, Inc. v. Genworth Life
and Annuity Ins., 959 F.3d 1318, 1325 (11th Cir. 2020). We have rec-
ognized that res judicata applies not only to the precise legal theory
presented in the previous litigation but to all legal theories and
claims arising out of a common nucleus of fact. Trustmark Ins. v.
ESLU, Inc., 299 F.3d 1265, 1270 n.3 (11th Cir. 2002).

191



USCA11 Case: 22-13051 Document: 228-1 Date Filed: 10/25/2023 Page: 20 of 45

20 Opinion of the Court 22-13051

The district court did not abuse its discretion. The release it
approved is no broader than other releases we have approved. We
have approved settlement agreements releasing claims “in any way
related” to the factual predicate of the underlying litigation.
Thomas, 594 F.3d at 817 (requiring the district court to enforce a
release provision that “released and forever discharged” “all causes
of action,” including antitrust claims, “that are, were or could have
been asserted against any of the Released Parties by reason of, aris-
ing out of, or in any way related to any of the facts, acts, events,
transactions, occurrences, courses of conduct, business practices,
representations, omissions, circumstances or other matters refer-
enced in the Action™); see also In re Managed Care, 756 F.3d at 1226
(holding that the district court did not abuse its discretion in en-
forcing a release that discharged all claims “based on” the releasing
party’s prior conduct). So too here.

The settlement agreement limits the release to claims aris-
ing from the factual predicates of the subscriber action. It defines
released claims as those “based upon, arising from, or relating in
any way to: (i) the factual predicates of the Subscriber Actions . . .
(ii) any issue raised in any of the Subscriber Actions by pleading or
motion; or (iii) mechanisms, rules, or regulations by the Settling
Individual Blue Plans and [the Association] within the scope of” the
relief awarded to the injunctive class. This language cabins the

scope of the release. The release does not extend beyond claims
arising from the common nucleus of operative fact: all the released
claims either were raised or could have been raised during the liti-
gation that preceded the settlement. The release does not bar any
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claims that could not have been litigated before settlement or any
claims related to conduct that was not challenged in the underlying

lawsuit.

2. The District Court Did Not Err by Approving a
Settlement in Which the Same Named Plaintiffs and Counsel
Represented Both the Injunctive Class and the Damages Class.

Home Depot next argues that the settlement violates Rule
23 and the Due Process Clause because the same named plaintiffs
and counsel represented the injunctive class and the damages class
when the classes had competing settlement priorities. See FED. R.
CIv. P. 23(a)(4); U.S. CONST. amend. V. Rule 23(a)(4) and the Due
Process Clause require adequate representation of settlement class
members by the named representatives and counsel. Home Depot
argues that the representation of the injunctive class was inherently
inadequate because of the shared representation. We disagree.

Our precedents do not categorically prohibit the same plain-
tiffs and counsel from representing an injunctive relief class and a
damages class. Minor conflicts are not enough to render represen-
tation inadequate: the conflict must be “substantial” and “funda-
mental” to the specific issues in controversy. Valley Drug Co. v. Ge-
neva Pharms., Inc., 350 F.3d 1181, 1189 (11th Cir. 2003) (citation and
internal quotation marks omitted). “A fundamental conflict exists

where some party members claim to have been harmed by the
same conduct that benefitted other members of the class.” Id.

Home Depot fails to identify any substantial conflict be-
tween the settlement classes. It points out that the Rule 23(b)(2)
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class would receive injunctive relief and the Rule 23(b)(3) class
would receive distributions from the settlement fund. But it never
explains why this difference is “fundamental.” Id. Unlike the two
subclasses in In re Payment Card Interchange Fee and Merch. Disc. An-
titrust Litig., 827 F.3d 223, 233-34 (2d Cir. 2016), on which Home
Depot relies, the classes’ memberships here are virtually identical.
Considering that most of the class members were eligible for both
injunctive and monetary relief, it does not follow that the class rep-
resentatives and counsel had any incentive to trade away injunctive
relief in favor of damages. Compare In re Checking Acct. Overdraft
Litig., No. 20-13367, 2022 WL, 472057, at *4-5 (11th Cir. Feb. 16,
2022) (holding that common representation was adequate when
different classes of plaintiffs were injured in the same way by the
same conduct), with In re Payment Card, 827 F.3d at 235 (holding
that representation was inadequate when there was little overlap
between the Rule 23(b)(2) class and the Rule 23(b)(3) class). Given
the near-complete overlap in class membership, Home Depot also
does not offer any evidence that one class was harmed by conduct
that benefitted the other. Because there was no fundamental con-
flict of interest between the representatives and the classes, the dis-
trict court did not abuse its discretion.

3. Home Depot Forfeited Arguments about Intraclass Conflict.

Home Depot also argues that intraclass conflicts within the
injunctive class violated Rule 23. The subscriber-proponents
moved to strike those arguments because they were not made in
the opening brief. We will not consider issues that a party fails to
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brief adequately. “A party fails to adequately brief a claim when he
does not plainly and prominently raise it, for instance by devoting
a discrete section of his argument to those claims.” Sapuppo v. All-
state Floridian Ins., 739 F.3d 678, 681 (11th Cir. 2014) (citation and
internal quotation marks omitted). If a party makes only passing
references to an issue in its statement of the case or its summary of
the argument in the opening brief, the issue is considered aban-
doned. Id. at 681-82. We will not consider arguments advanced by
appellants for the first time in a reply brief. Id. at 683.

We agree that Home Depot abandoned these arguments by
only briefly referencing potential intraclass conflicts in the sum-
mary of the argument in its opening brief. Home Depot did not
devote a discrete section of its opening brief to developing the ar-
guments. Each section Home Depot devoted to the adequacy of
representation in its opening brief addresses only conflicts between
the two classes, not conflicts within the classes. Yet Home Depot’s
reply brief devotes nine pages to potential intraclass conflicts. Be-
cause those arguments were not developed in its opening brief, we
will not consider them. We grant the subscriber-proponents’ mo-
tion to strike.

B. Topographic

Topographic challenges the allocation of the settlement
funds. It argues that the district court misapplied Rule 23(e)(2)(D)
and made erroneous findings in approving the allocation, and it
contends that the district court abused its discretion when it ap-
proved a shorter damages period for the self-funded claimants. It
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challenges the approval of the fund percentage allocated to the self-
funded claimants. And it argues that the settlement fund should
have been allocated to all claimants on the same basis. None of
these arguments persuade us that the district court abused its dis-
cretion,

1. The District Court Applied the Correct Scrutiny to the
Settlement Allocation.

Topographic contends that the district court failed to apply
the correct scrutiny to the settlement allocation. It argues that the
district court misapplied Rule 23(e)(2)(D) as amended because it
approved a facially unequal allocation. It also contends that the dis-
trict court based its approval of the allocation on inadequate evi-
dence and erred in relying on Dr. Mason’s expert report. Topo-
graphic contends that, in approving the allocation, the district court
also erroneously found that self-funded claimants purchased only
administrative services from Blue Cross. And Topographic argues
that the district court erred when it denied discovery of emails be-
tween Dr. Mason and the fully insured claimants’ counsel. We ad-
dress each argument in turn.

a. The District Court Adhered to Rule 23(e)(2).

Topographic argues that the facially unequal allocation be-
tween the fully insured claimants and the self-funded claimants es-
tablishes that the district court misapplied Rule 23(e)(2)(D), which
requires class members to be treated equitably. See FED. R. CIv.
P. 23(e)(2)(D) (“If the proposal would bind class members, the
court may approve it only after a hearing and only on finding that
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it is fair, reasonable, and adequate after considering whether . . . the
proposal treats class members equitably relative to each other.”).
But the text of the amended rule requires equity, not equality, and
treating class members equitably does not necessarily mean treat-

ing them all equally.

Topographic highlights that some of our sister circuits have
explained that since Rule 23(e)(2) was amended, a settlement
should not be given a presumption of reasonableness whenever it
is the product of an arm’s-length negotiation. See, e.g., Moses v. N.Y.
Times Co., 79 F.4th 235, 243 (2d Cir. 2023); Roes, 1-2 v. SFBSC Mgmt.,
LLC, 944 F.3d 1035, 1049 n.12 (9th Cir. 2019). Although we have
not interpreted the 2018 amendment, we have recognized that “the
district court should consider the impact of Congress’ 2018 amend-
ments” to Rule 23(e) when applying it. Williams v. Reckitt Benckiser
LLC, 65 F.4th 1243, 1261 (11th Cir. 2023). But the district court did
not presume that the allocation was reasonable because it was ne-
gotiated at arm’s length.

The district court instead reviewed the allocation under
each subpart of Rule 23(e)(2). It found that the class members were
adequately represented in the light of counsel’s experience, vigor-
ous advocacy over the course of the litigation, and diligent efforts
to obtain discovery and engage expert witnesses. See FED. R. CIv.
P. 23(e)(2)(A). It determined that the settlement was negotiated at
arm’s length because there was no evidence of collusion and coun-
sel worked diligently through multiple impasses with the special
master and mediators to achieve resolution. See id. at 23(e)}(2)(B).

197



$)

—
J

>

o
«©

\

USCA11 Case: 22-13051 Document: 228-1 Date Filed: 10/25/2023 Page: 26 of 45

26 Opinion of the Court 22-13051

The district court then analyzed the adequacy of relief, considering
the costs, risks, and potential delay of trial and appeal, the effective-
ness of distributing relief to the class, and the reasonableness of the
requested attorneys’ fees. See id. at 23(e)(2)(C). It considered the
length and expense of continued litigation, the efficacy of the plan
of distribution, the opportunity for claimants to participate, and the
retention of an outside firm to process claims. And the district court
found that no collateral agreements needed to be identified for
Rule 23(e)(2)(C)(iv). Finally, the district court ruled that the pro-
posal treats class members equitably relative to each other, as re-
quired by Rule 23(e)(2)(D). It considered the differences between
the self-funded claimants and the fully insured claimants like differ-
ing litigation risks, incurred costs, and claim strengths before con-
cluding that the two were treated equitably. The district court did
not presume that the settlement was reasonable because it was ne-
gotiated at arm’s length.

Topographic argues that the district court abused its discre-
tion because our precedent requires settlement proponents to
meet a heightened evidentiary burden under Holmes v. Cont’l Can
Co., 706 F.2d 1144 (11th Cir. 1983). But Topographic misunder-
stands that precedent. Although we have stated that “a disparate
distribution favoring the named plaintiffs requires careful judicial
scrutiny into whether the settlement allocation is fair to the absent
members of the class,” id. at 1148, we have not extended this rule
to all unequal distributions of settlement allocations. We impose a
heightened burden only when named plaintiffs receive a benefit at
the expense of the absent class members. Id. at 1147-48.
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There is no Holmes issue here: the self-funded claimants
were represented by their own counsel and class representatives in
the settlement negotiations and received some compensation from
the settlement. Although the settlement agreement’s allocation is
facially unequal, it is not facially unfair. The district court did not
abuse its discretion.

b. The District Court Had Evidentiary Support for
the Settlement Allocation.

Topographic next argues that the district court approved the
settlement allocation based on inadequate evidence and erroneous
factual findings. It contends that the allocation could not be ap-
proved without a separate analysis of damages for the self-funded
claimants. But “when there are subclasses, each independently rep-
resented, an allocation formula may be negotiated without each
subclass undertaking extensive analysis of its relative damages ifthe
available evidence is, at the time of the negotiations, insufficient to
indicate a need for it.” In re Corrugated Container Antitrust Litig., 643
E.2d 195, 219 (5th Cir. 1981). The self-funded claimants were rep-
resented by separate counsel during the settlement negotiations,
and Topographic offers no evidence of a need for a separate analy-
sis. Topographic also points to no caselaw suggesting that a sepa-
rate analysis for the self-funded claimants was necessary.

Topographic argues that the district court abused its discre-
tion in approving the settlement allocation without evidentiary
support. In approving a settlement agreement, the district court
must undertake an analysis of the facts and the law relevant to the
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proposed compromise and support its conclusions “by memoran-
dum opinion or otherwise in the record.” Cotton v. Hinton, 559 F.2d
1326, 1330 (5th Cir. 1977). The district court must provide us a basis
for reviewing the exercise of its discretion. Holmes, 706 F.2d at 1147.

Topographic accuses the district court of adopting the rep-
resentations of class counsel and the mediator without evidentiary
support. But the district court cited extensive evidence to support
its finding that the allocation was reasonable because of the com-
parative strengths of each class’s antitrust claims and relative com-
petitiveness of the fully insured market. For example, the district
court cited several exhibits establishing that fully insured accounts
are four to ten times more profitable than self-funded accounts. It
also pointed to evidence that self-funded accounts were often loss-
leaders for Blue Cross. It relied on expert testimony that the self-
funded market was significantly more competitive, more price sen-
sitive, and less capable of sustaining overcharges than the fully in-
sured market. These facts supported the comparative strength of
the fully insured claimants’ underlying antitrust claims. The district

court based its decision on more than the assurances of counsel and
the mediator.

c. The District Court Did Not Abuse its Discretion in
Relying on Dr. Mason’s Expert Report.
Topographic argues that the district court abused its discre-

tion in relying on the expert report of Dr. Joseph Mason, an econ-
omist, in its approval of the settlement allocation. Topographic
contends that Dr. Mason’s report lacks evidentiary support and
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that the district court needed to justify its reliance on Dr. Mason’s
report over the other experts. We disagree.

Dr. Mason’s report has an evidentiary basis. The record, in-
cluding evidence from Blue Cross about the differences between
the fully insured market and the self-funded market, supports Dr.
Mason’s conclusions. For example, the record contains documents
from Blue Cross that establish differences in profitability between
fully insured accounts and self-funded accounts, as well as docu-
ments that establish differences between the fully insured market
and the self-funded market. And contrary to Topographic’s argu-
ment, Dr. Mason’s report was not based on the assumption that
self-funded accounts purchase only administrative services from
Blue Cross. In his report, Dr. Mason used four proxy methods to
analyze the relative costs borne by the two classes of claimants. In
addition to directly comparing fully insured accounts’ premiums
with self-funded accounts’ administrative fees, the analysis com-

pared the relative net revenue, overcharge differentials, operating
gain differentials, and revenue-per-member growth differences be-
tween fully insured and self-funded accounts. The record belies any
assertion that Dr. Mason’s report depended solely on comparing
administrative fees with fully insured premiums. The district court
also explained why it credited Dr. Mason’s testimony. It recounted
Dr. Mason’s credentials and experience and cited evidence support-
ing his expert opinions.

Topographic argues that the district court failed to discuss
the Topographic expert’s report, and that the failure to do so led to
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a series of errors. But choosing to credit one expert opinion over
another is within the sound discretion of the district court. Battle v.
United States, 419 F.3d 1292, 1299 (11th Cir. 2005) (“[A] district court
does not clearly err simply by crediting one opinion over another
where other record evidence exists to support the conclusion.” (ci-
tation omitted)). The district court cited evidence that supported
its decision to credit Dr. Mason’s report, which is all our precedent
required it to do. See In re Corrugated Container, 643 F.2d at 215.

d. The District Court Did Not Erroneously Find that

Self-Funded Claimants Pay Only Administrative
Fees.

Topographic argues next that the district court erroneously
found that self-funded claimants pay only administrative fees.
Topographic asserts that some self-funded claimants also purchase
other unbundled services like dental, vision, or stop-loss insurance
from Blue Cross. It contends that this factual error was central to
the approval of the settlement agreement. Several state insurance
departments as amici curiae echo this concern. They worry that the
district court’s opinion could be misconstrued as ruling that stop-
loss insurance is not insurance, which could cast doubt on the
states’ authority to regulate stop-loss insurance products.

The district court made no error when it described the dif-
ferences between the two groups of claimants. It did not rule that
self-funded claimants pay only claims processing fees or that stop-
loss insurance is not insurance. Instead, it described the distinction
between the fully insured claimants and the self-funded claimants:
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one buys full-service health insurance, and the other does not. Self-
funded accounts are often called “administrative services only” or
“ASOs”—in fact, the self-funded claimants are sometimes referred
to as “the ASOs” in the briefing.

Even if the district court’s statement were a factual finding,
it is not clear how the “finding that [the] Self-Funded [Claimants]
‘purchased administrative services only,” not ‘insurance” or other
ancillary services,” was central to the approval of the settlement.
Nothing in the record suggests that the district court’s analysis
would have changed even if it had defined self-funded accounts as
those that purchased administrative services, stop-loss insurance,
dental insurance, vision insurance, and other unbundled products.
What matters is whether there is a difference between the markets
in which the fully insured claimants and self-funded claimants par-
ticipated. Because the fully insured claimants purchased full-service
health insurance from Blue Cross, they paid premiums and other
charges that the self-funded claimants did not. That some self-
funded claimants purchased additional unbundled products does
not change that reality. So even if the statement that the self-funded
claimants “purchased administrative services only” were a finding,
it was not central to the approval of the settlement and was not
reversible error.
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e. The District Court Correctly Denied the Self-
Funded Objectors’ Discovery Request under the

Common-Interest Privilege.

The district court also did not abuse its discretion when it

denied the self-funded objectors’ request to discover communica-
tions between the fully insured claimants’ counsel and Dr. Mason
under the common-interest privilege, which applies when “multi-
ple clients share a common interest about a legal matter.” United
States v. Almeida, 341 F.3d 1318, 1324 (11th Cir. 2003) (citations and
internal quotation marks omitted). The privilege “serves to protect
the confidentiality of communications passing from one party to
the attorney for another party where a joint defense effort or strat-
egy has been decided upon and undertaken by the parties and their
respective counsel.” United States v. Schwimmer, 892 F.2d 237, 243
(2d Cir. 1989). “The need to protect the free flow of information
from client to attorney logically exists whenever multiple clients

share a common interest about a legal matter.” Almeida, 341 F.3d
at 1324 (citations and internal quotations omitted). The common-
interest privilege requires only “a substantially similar legal inter-
est,” In re Teleglobe Commc’ns Corp., 493 F.3d 345, 365 (3d Cir. 2007),
not a “complete unity of interests among the participants,” United
States v. Bergonzi, 216 F.R.D. 487, 495 (N.D. Cal. 2003). And “it may
apply where the parties’ interests are adverse in substantial re-
spects.” Id.

The district court did not abuse its discretion when it denied
the self-funded objectors’ discovery request based on the common-
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interest privilege. The self-funded objectors sought to discover
communications between their expert, Dr. Mason, and the fully in-
sured claimants” counsel to determine “Fully Insured [Claimants”]
counsel’s input into the Mason Report.” The self-funded claimants
and the fully insured claimants had a substantially similar interest
in the litigation against Blue Cross and in the settlement negotia-
tions. That the details of the settlement put them in adverse posi-
tions does not undermine their broader mutual interest.

Even if the district court misapplied the common-interest
privilege, we would not overturn its decision without any proof
that the application harmed the self-funded objectors. “TW]e will
not overturn discovery rulings unless . .. [the] ruling resulted in
substantial harm to the appellant’s case.” Harrison v. Culliver, 746
F.3d 1288, 1297 (11th Cir. 2014) (citation and internal quotation
marks omitted). On appeal, Topographic makes no showing of

harm. It instead suggests that there could have been collusion be-
tween Dr. Mason and the fully insured claimants’ counsel and that
discovery could have unearthed it. But Topographic admitted to
the district court that there was no evidence of collusion and that
it did not believe collusion tainted the settlement. The district court
did not abuse its discretion when it denied the objectors’ discovery
request.
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2. The District Court Did Not Abuse its Discretion when It
Approved the Self-Funded Claimants’ Shorter
Damages Period.

Topographic argues that the district court abused its discre-
tion in approving the self-funded claimants’ five-year damages pe-
riod while also approving the fully insured claimants’ 12.5-year
damages period. The shorter damages period, Topographic con-
tends, is based on the erroneous determination that the self-funded
claimants did not join the litigation until September 1, 2015. Topo-
graphic argues that the original subscriber complaint notified Blue
Cross of the self-funded claimants’ damages claims, and so the self-
funded claimants are entitled to a damages period dating to 2008—
the same starting date as the fully insured claimants. And even if
self-funded accounts were not included in the Cerven damages class,
Topographic argues that because the Cerven complaint included
claims for injunctive relief brought on behalf of the self-funded ac-
counts, the ruling that the self-funded claimants’ later request for
damages did not relate back under Federal Rule of Civil Procedure
15(c) was erroneous.

Whether the self-funded claimants’ damages period dates to
2008 depends on whether the self-funded claimants were included
in the Cerven complaint. Under Rule 15(c), the original complaint
must put the defendants on notice of the claims being asserted.
Makro Cap. of Am., Inc. v. UBS AG, 543 F.3d 1254, 1260 (11th Cir.
2008); FED. R. C1v. P. 15(c). Topographic cites record evidence that
could be read to suggest that Blue Cross had notice of the self-
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funded claimants’ damages claims, and the proponents of the set-
tlement agreement offer contrary evidence. But what matters is
whether any pleading gave Blue Cross notice of the self-funded
claimants’ request for damages.

The Cerven complaint does not include self-funded accounts
in its definition of the damages class. It defines the damages class as
“[a]ll persons or entities who . . . have paid health insurance premi-
ums to [Blue Cross North Carolina] for individual or small group
full-service commercial health insurance.” See Complaint, Cerven,
No. 5:12-cv-17. Self-funded accounts do not buy “full-service com-
mercial health insurance” from Blue Cross and do not pay health
insurance premiums. The damages class, as defined in the com-
plaint, did not include self-funded claimants, and it did not give
Blue Cross notice of the self-funded claimants’ potential claims for
damages.

Topographic argues that even if self-funded accounts were
not included in the damages class of the Cerven complaint, self-
funded accounts were included in the injunctive class, which
should have put Blue Cross on notice that self-funded accounts
could later seek damages. But the injunctive class definition also
does not clearly include self-funded accounts. The complaint de-
fines the injunctive class as “[a]ll persons or entities . .. who are
currently insured by any health insurance plan that is currently a
party to a license agreement with [Blue Cross] that restricts the abil-
ity of that health insurance plan to do business outside of any geo-
graphically defined area.” Although some self-funded accounts

207



USCA11 Case: 22-13051 Document: 228-1 Date Filed: 10/25/2023 Page: 36 of 45

36 Opinion of the Court 22-13051

purchase insurance products like stop-loss insurance from Blue
Cross, they are not “insured” for healthcare. Self-funded accounts
pay their own costs for employee healthcare. In other words, in-
stead of having Blue Cross pay for healthcare costs, self-funded ac-
counts pay for administrative services and to obtain insurer rates
with healthcare providers. The self-funded employers pay their
employees’ healthcare costs. It is not clear from the Cerven com-
plaint’s definition of the injunctive class that self-funded accounts
are included because they are not necessarily “insured by [a] health
insurance plan.”

Other parts of the Cerven complaint confirm that self-funded
accounts were not included in the damages or injunctive classes.

The complaint defines self-funded accounts as those that purchase
only administrative services, highlighting the difference between
self-funded and fully insured accounts. In its description of the an-
ticompetitive structure that it attacks, the complaint never men-
tions stop-loss insurance or other unbundled products. That the
Cerven complaint attacks “the Blue structure” is not enough for the
self-funded claimants’ damages claims to relate back. The com-
plaint did not put Blue Cross on notice that the self-funded claim-
ants would seek damages, and the complaint did not challenge an-
ticompetitive conduct in the self-funded market. See Caron v. NCL
(Bahamas), Ltd., 910 F.3d 1359, 1368 (11th Cir. 2018) (finding that
the plaintiffs’ new claim did not relate back because the original
complaint “did not put [the defendant] on notice” that the new
claim “could be relevant to the case™). The district court did not
abuse its discretion in ruling that the self-funded claimants’ request
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for damages did not relate back to the Cerven complaint and in ap-

proving a settlement allocation with a shorter damages period for
them.

3. The District Court Did Not Abuse its Discretion in
Approving the 6.5 Percent Allocation for the Self-Funded
Claimants.

Topographic also argues that the 6.5 percent settlement al-
location for the self-funded claimants was based on “an arbitrary,
retrospective 50% discount on top of the truncated class period.”

Approving the 6.5 percent allocation on top of a shorter damages
period, according to Topographic, “halvied] the Self-Funded
[Claimants’] damages allocation a second time.” Topographic ar-
gues that the district court made three errors in approving the allo-
cation: (1) its approval was based on the clearly erroneous finding
that self-funded plans arrived late to the litigation, (2) it approved
the application of the 50 percent discount factor without legal or
factual support, and (3) it failed to scrutinize the unequal treatment
of the self-funded claimants compared with the fully insured claim-

ants.

Topographic is wrong on all three points. First, as we have
explained, the district court did not err when it ruled that the self-
funded claimants “arrived late to the litigation” because they were
not included in either class in the Cerven complaint. Second, the ar-
gument that there is no “legal or factual support” for the discount
is a gross misstatement. The discount, which Dr. Mason applied in
his expert report, reflects that the self-funded claimants, had they
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been forced to litigate independently without the benefit of the
work done by the fully insured claimants, would have faced many
years of uncertain and expensive litigation. And the self-funded
claimants had comparatively weaker antitrust claims because of
the relative competitiveness of the self-funded market. These facts
support the approval of the allocation. See, ¢.g., In re Corrugated Con-
tainer, 643 F.2d at 220; In re Holocaust Victim Assets Litig., 413 F.3d
183, 186 (2d Cir. 2005); In re Agent Orange Prod. Liab. Litig. MDL No.
381, 818 F.2d 179, 183 (2d Cir. 1987). The district court did not
abuse its discretion.

4. The District Court Did Not Abuse Its Discretion when It
Allocated the Settlement Fund Between the Claimants.

Finally, Topographic argues that instead of dividing the
claimants into classes and allocating the settlement fund between
them, the settlement should have been distributed to all subscrib-
ers on the same basis. Topographic contends that the district court
created a “fundamental intra-class conflict” by creating two sub-
classes. See Dewey v. Volkswagen Aktiengesellschaft, 681 F.3d 170, 188—
89 (3d Cir. 2012).

But the inverse is true. There might have been a fundamen-
tal intraclass conflict had the district court not created a subclass for
self-funded accounts. The self-funded claimants and the fully in-
sured claimants incurred different costs during the litigation, and
their respective antitrust claims involved different markets. Had
the district court not divided them into two subclasses, the poten-
tially adverse interests of the self-funded accounts and the fully
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insured accounts could have led to a conflict of interest. See id. at
189-90.

In any event, dividing a class with potentially adverse inter-
ests into subclasses is within the sound discretion of the trial court.
See Califano v. Yamasaki, 442 U.S. 682, 703 (1979); Clark Equip. Co. v.
Int’l Union, Allied Indus. Workers of Am., AFL-CIO, 803 F.2d 878, 880
(6th Cir. 1986). And the record supports the conclusion that the
self-funded claimants and the fully insured claimants had at least
potentially adverse interests. The district court did not abuse its dis-
cretion in dividing them into subclasses.

C. Behenna

Behenna, a pro se class member, argues that the district court
erred in not applying a bifurcated analysis when determining the
reasonableness of the attorneys” fees award. Because Behenna
failed to raise this issue before the district court, it is forfeited. And
even if the issue were not forfeited, the district court did not abuse
its discretion.

1. Behenna Forfeited the Bifurcated Analysis Issue.

Behenna contends that the district court erred in failing to
analyze separately attorneys’ fees for billings related to injunctive
relief and billings related to damages when approving the attor-
neys’ fees in the settlement agreement. He argues that the district
court should have used the lodestar methodology to assess appro-
priate fees for work related to the injunctive relief and then used
the common fund doctrine to assess appropriate fees for work
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related to the monetary relief. But Behenna forfeited that issue by
failing to raise it in the district court.

If a party tries to raise an issue for the first time on appeal,
we ordinarily will not consider it. Access Now, Inc. v. Sw. Airlines Co.,
385 E3d 1324, 1331 (11th Cir. 2004). Behenna made two objections
in the district court: first, that the lodestar methodology should be
used to determine the subscriber counsel’s fee, and second, that the
case is not a common fund action. Neither objection hinted at the
bifurcated analysis that Behenna now requests. Indeed, his objec-
tion that the settlement is not a common fund case directly contra-

dicts his argument on appeal that the district court should have ap-
plied a common fund analysis to the damages-related attorneys’
fees.

2. Alternatively, the District Court Did Not Abuse its Discretion.

Even if the bifurcated analysis issue were not forfeited, the
district court did not abuse its discretion. Behenna contends that a
bifurcated analysis was necessary because fee-shifting statutory
awards are subject to the lodestar methodology, and Section 16 of
the Clayton Act, which governs the injunctive class’s claims, is a fee-
shifting statute. But whether the claim arose under a fee-shifting
statute “is of no consequence.” In re Equifax, 999 F.3d at 1279 n.24.
What matters is the kind of fund that the settlement agreement
creates. See In re Home Depot Inc., 931 F.3d 1065, 1082 (11th Cir. 2019)
(“Where there has been a settlement, the basis for the statutory fee
has been discharged, and it is only the fund that remains.” (citation
and internal quotation marks omitted)). The settlement agreement
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created a common fund. And, in this context, our precedents make
clear that the percentage-of-the-fund methodology should be used
to determine the reasonableness of attorneys’ fees. See In re Equifax,
999 E3d at 1280; see also Camden I Condo. Ass’n v. Dunkle, 946 E2d
768, 774 (11th Cir. 1991). The district court did not abuse its discre-
tion in using the percentage-of-the-fund analysis, not the lodestar
methodology or some combination of the two.

The district court also correctly applied the percentage-of-
the-fund doctrine. In a common fund settlement, attorneys’ fees
“shall be based upon a reasonable percentage of the fund estab-
lished for the benefit of the class.” Camden I, 946 F.2d at 774. Courts
typically award fees of 20 to 30 percent of the common fund, see In
re Home Depot, 931 E3d at 1076, and view the mean of that range—
25 percent—as a rough benchmark, Camden I, 946 F2d at 775. If a
fee award falls between 20 and 25 percent, it is presumptively rea-
sonable. See Faught v. Am. Home Shield Corp., 668 F3d 1233, 1242
(11th Cir. 2011). If the fee exceeds 25 percent, the district court
must assess the reasonableness of the percentage using the 12 john-
son factors. See Johnson v. Ga. Highway Express, Inc., 488 F2d 714,
717-19 (5th Cir. 1974), abrogated on other grounds by Blanchard v. Ber-
geron, 489 U.S. 87 (1989). The actual fee sought by the subscribers’
counsel was 23.47 percent of the common fund. Even though this
fee fell within the range of reasonableness, Faught, 668 F.3d at 1242,
the district court reviewed the percentage under the Johnson fac-
tors. As a cross-check, the district court then used the lodestar to
confirm the reasonableness of the percentage. The Johnson factors
and the lodestar cross-check confirmed that a fee award of 23.47
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percent was reasonable. That thorough analysis followed our prec-
edents and was not an abuse of discretion.

D. Cochran and Craker

Cochran and Craker make two arguments on appeal. First,
they argue that the plan of distribution violates Rule 23(e)(2)(D)
because the unequal distribution of unclaimed funds suggests inad-
equacy of representation for the employees of fully insured em-
ployers. Second, they argue that the district court abused its discre-
tion in failing to address ERISA concerns raised by the settlement
agreement. We address these arguments in turn.

1. The Plan of Distribution Does Not Violate Rule 23(e)(2)(D).

The district court did not abuse its discretion in approving a
distribution of unclaimed funds that differently allocates the un-
claimed funds of the fully insured employers and the unclaimed
funds of those employers” employees. Cochran and Craker argue
that the settlement agreement’s plan of distribution is fundamen-
tally unfair because it reallocates the unclaimed funds of fully in-
sured employers back into the settlement fund to be distributed on
a pro-rata basis to other fully insured claimants but reallocates the
unclaimed funds of the employees to the employers. This distribu-
tion scheme, Cochran and Craker argue, suggests an adequacy of
representation issue under Rule 23(e).

The premise of Cochran and Craker’s critique of the plan of
distribution—that it is fundamentally unfair—is false. Cochran and
Craker argue that the district court abused its discretion in approv-
ing the plan of distribution despite Rule 23(e)(2)(D)’s requirement
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that all class members be treated equitably relative to each other.
That some class members’ unclaimed funds are treated differently
than others, they argue, is inherently inequitable and shows that
the employees of fully insured employers were not adequately rep-
resented. But like Topographic, Cochran and Craker conflate the
terms “equitably” and “equally.” The plan of distribution undoubt-
edly treats funds unclaimed by employers differently than the funds
unclaimed by their employees, but the record shows that the plan
of distribution was fair and reasonable.

The fully insured employers bore a heavier monetary bur-
den than their employees because most employers paid a portion
of their employees” premiums. And some employees of fully in-
sured employers did not pay any portion of the premiums for their
health insurance coverage. The plan of distribution might be une-
qual, but it is not inequitable.

Cochran and Craker also fail to show that the employees of
the fully insured employers were not adequately represented or
that the district court abused its discretion in not creating a separate
subclass for the employees. A conflict of interest must be based on
differences in the economic interests of class representatives and
unnamed class members, and the conflict must be so clear and sub-
stantial that it is “fundamental” to the issues in controversy. Valley
Drug Co., 350 F.3d at 1189 (citation and internal quotation marks
omitted). Neither requirement is satisfied here.

The alleged inequity is not between class representatives
and absent class members. It is between fully insured employers—
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only some of whom are class representatives—and their employ-
ees. There is no fundamental conflict between these two groups.
Dividing them into subclasses would be necessary only if they had
divergent interests. See In re Ins. Brokerage Antitrust Litig., 579 F.3d
241, 272 (3d Cir. 2009). But the district court made clear that the
subscriber class representatives share the same interests as absent
class members, assert the same or substantially similar claims stem-
ming from a common event, and share the same kinds of injuries.

Because fully insured employers made more payments to Blue
Cross on behalf of their employees and both employers and em-
ployees were subject to the same Blue Cross health insurance
plans, it is hard to see how these two groups would have divergent
interests requiring separate representation.

2. ERISA Is No Impediment to Approving the
Settlement Agreement.

Cochran and Craker also echo the concern of the Depart-
ment of Labor that the settlement agreement may affect the duties
that employers and plan fiduciaries have under ERISA. They argue
that because the plan of distribution does not expressly instruct em-
ployers to comply with ERISA, its silence could lead to violations
when the settlement proceeds are disbursed. But as the district
court explained, nothing in the settlement agreement changes
ERISA rights: the order approving the settlement states that “all
ERISA duties still apply” and that “all ERISA fiduciaries must com-
ply with those duties.” Plans and employees retain their rights to
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sue under ERISA. The fear of a speculative violation is no reason
to reject the settlement.

IV. CONCLUSION
‘We AFFIRM the judgment approving the settlement agree-

ment.
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